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LET US BE THANKFUL 


Everybody is thankful that the war is over. 

We are all lovers of peace. We want nothing more in the way of 
war, and we shall not have it. The only real war-making power 
in the world is humbled to the dust, and there it will be made to 


SEPP PEE 


CURRENT BUSINESS EVENTS 


A check for $4,140,000, payable to the Minneapolis Federal Reserve 
Bank and signed by the First and Security National Bank of Minne- 
apolis recently passed through the Clearing House of that city. It 
was in settlement of a government credit granted the bank during 
the flotation of the Third Liberty Loan, and carried in the war de- 
posit account. Simultaneously with this record-breaking instrument 
came the statement of the Minneapolis Clearing House for that 
particular day, showing transactions amounting to $10,159,895.33. 
The explanation of this unprecedented amount is the rush of grain 
from a bumper crop at unusually high prices. 

Frank W. Ludtke, cashier of*the Farmers National Bank of 
Hutchinson, Minnesota, was indicted by the grand jury for distrib- 
uting a booklet entitled “Shanghaied Into the European War.” 
Recently his case came up for trial, and it was nolled when he as- 
sured the judge that he would enter the service of the American 
Army. He could not have evaded conviction by any other course. 


of 4 & 


The advertising and credits department of the Mellon National 
Bank of Pittsburgh has been placed in charge of J. M. Williams, 
as the successor of H. B. Powell, Jr., who has resigned. For about 
ten years Mr. Williams had charge of the credit department of the 
bank, which he established on a splendid basis, and his knowledge of 
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publicity and advertising is also excellent. He was born in Middle- 
town, Virginia, and entered the employ of the Mellon National Bank 
in 1908. Previous to this time he was with a Pittsburgh mercantile 
agency. 

* * 


The chairman of the Red Cross War Council, H. P. Davison, has 
been honored with the Cross of Commander of the French Legion of 
Honor. This is the highest rank in the order ever conferred upon 
an American civilian. The ceremony occurred while Mr. Davison 
and Harvey D. Gibson, American Red Cross Commander for France, 
were being entertained at luncheon by President Poincare at the 


Elysee Palace, Paris. 
* * * 


Although established less than nineteen months, the Federal Land 
Bank of Spokane, Washington, has already completed and paid on 
first mortgage loans to farmers a total of $20,422,520. During this 
period the bank has been doing a profitable business and accumu-~ 
lating a surplus, as evidenced by the fact that it has subscribed for 
$100,000 of Fourth Liberty Bonds. The capital stock of the bank 
has been increased from $750,000 to $1,768,265 through stock sub- 
scriptions of borrowers, representing five per cent of the loans they 
secured through the bank. Since the bank began business 32,062 
applications for loans have been received for a total of $56,827,535. 
There have been approved 12,396 loans in sums aggregating $2,388,- 
000, and 7,789 applications have been repeated and withdrawn, aggre- 
gating $19,934,000. 


* ok * 


The Municipal Securities Committee of the Investment Bankers 
Association of America has submitted a report on federal taxation of 
income from bonds of states and their subdivisions, which reads, in 
part, as follows: 

“The consensus of opinion of practically all attorneys who may be 
regarded as experts on questions of constitutional law is that the 
federal government is without power legally to impose taxes, either 
directly or indirectly, on the income from obligations of states and 
their subdivisions, and that the various decisions of the United States 
Supreme Court indicate clearly that if the court is called upon to 
decide the matter, and it no doubt will be if Congress insists in its 
attempt to enforce such taxation, it would declare such legislation 


unconstitutional.” 
7 ok + 


The report of the Comptroller of the Currency shows that the 
resources of the natioval banks of the United States, at the close 
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of business August 31, 1918, amounted to $18,043,605,000—exceeding 
by more than $1,500,000,000 the greatest resources ever shown by 
the national banks at this season of the year. May 1, 1917, immedi- 
ately before launching of the First Liberty Loan, the resources of 
the national banks were $16,144,403,000. The amount of, Liberty 
Bonds and certificates of indebtedness which the Government has 
sold and collected for since that date, exclusive of certificates of in- 
debtedness paid off during this period, is $14,275,000,000. Subscrip- 
tions for the larger portion of all three issues of Liberty Bonds were 
placed through the national banks, and yet their reports show that 
these banks are to-day in stronger condition and have resources 
greater by nearly $2,000,000,000 than they held before the first Lib- 


erty Bond was sold. 
* ok ok 


Since the last Comptroller’s call the increase in resources of coun- 
try national banks which amounted to $5,000,000 or more in various 
states was as follows: Pennsylvania, $33,000,000; Illinois, $32,000,- 
000; Texas, $25,000,000; Ohio, $20,000,000; Indiana, $18,000,000; Vir- 
ginia, New Jersey and California, $11,000,000, each; Iowa, New York 
and Missouri, $8,000,000 each ; Oklahoma, $6,000,000 ; Nebraska, South 
Dakota and North Carolina, $5,000,000 each. 


* * * 


When Samuel Untermyer, the famous attorney of New York, 
addressed the Chicago convention he rather astonished some of his 
hearers with his utterances on the question of government owner- 


ship. He did not mince his words or camouflage their meaning. “For 
me, government ownership has no terrors,” he declared. “I include 
in that statement not only the railroads, but the telegraphs, tele- 
phones and the natural resources, such as our deposits of coal, iron, 
copper and oil, and our forests, that are of right the heritage of 
the entire people, and should never have t:en allowed to go from 
them. 

“T have, as is well known and was well known to my clients when 
they employed me, long been an advocate of government ownership, 
but have always hoped and expected that it would come through just 
and adequate compensation and not through quasi confiscation. The 
good faith of our government, the rules of fair dealing and the 
sanctity of property rights alike demand that it shali not be less. 
Whether these utilities and resources, or which of them, shall be 
operated or developed, as the case may be, by the government or 
leased to private enterprise to be conducted under government regu- 
lation is another question. 

“We may as well realize that as an aftermath of this war much of 
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the inequality and injustice of the old social order will be gone, 
never to return, and begin now to adjust ourselves to the new con- 


ditions that are upon us.” 
* * * 


In an’ address before the trust company section of the American 
Bankers Convention at Chicago, Ralph Stone, president of the Detroit 
Trust Company, and fermeily director of the bureau of trusts for 
the alier property custodian, defined the administration of alien 
property in rather unique fashion. He showed that the amount of 
alien property held in this country at the outbreak of the war was 
$471,403,994, and then suggested that after the war enemy property 
might be taken as “part of our indemnity,” the owners being re- 


ferred to their government for recompense; or that the property 
might be returned in consideration of American property in enemy 
countries being also returned to its owners. He concluded by say- 
ing he would “divorce utterly and forever all German capital from 
American industry.” That is one way of getting our indemnity. 


Meteederteterdeederegeote 


WAR-TIME GROWTH OF NEW YORK BANKS. 


Notwithstanding the existence of conditions unfavorable to an 
increase in banking, the banks of New York—national banks, state 
banks and trust companies—have experienced something of a growth 
in deposits since the United States entered the war. The increase 
has not been great, it is true, but quite enough to be a source of 
gratification when we take into consideration the business upheaval 
that has been going on. In the year beginning September 8, 1917, 
and ending September 10, 1918, the trust companies of the city showed 
something of a loss in deposits, but the national and state banks 
made an increase large enough to make a total net gain of the 126 
banks and trust companies of $73,527,400. 

The banks making the biggest increases were the First National 
Bank, with a gain of $50,000,000; the National Bank of Commerce, 
with an increase of $75,000,000, and the Guaranty Trust Company, 
with a growth of $61,000,000. But the most remarkable feature of 
the entire war-time growth of deposits in New York is that of one 
of the newest financial institutions in the city, the Scandinavian Trust 
Company, which began business in June, 1917, just two months after 
the country entered the war. This bank had only really started in 
business on the date of the first report mentioned, and had a line of 
deposits amounting to $8,734,147, but at the end of the year, Septem- 
ber 10, 1918, its deposits had increased to $25,101,228. The increase— 
$16,367,081—is over 22 per cent. of the total net gain of the 126 banks 
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and trust companies in the city of New York. This remarkable ad- 
vancement is treated in detail in a special article in another part of 
this issue. 


Seberboterdeterdefertode 


TRUST COMPANIES OF THE UNITED STATES. 


The development of trust companies in the United States is one of 
the strongest features of the growth of our monetary system. This 
is clearly shown in the book entitled “Trust Companies of the United 
States” just issued for the year 1918 by the United States Mortgage 
and Trust Company of New York. This book, which is noted for its 
accuracy and completeness each year, shows that trust companies do 
a banking business in all but five states, thereby making them a part 
of the banking system of the country. The book brings out the fact 
that the total resources for the 2,141 companies reporting in 1918 are 
$9,380,886,051.74, as against 2,009 companies, with $8,958,511,837.58 
in 1917. In 1914 there were 1,812 reporting companies, with total 
resources of $5,924,979,890.05, which indicates an increase of nearly 
sixty per cent. in the four years. 

New York ranks first among the states in the matter of resources, 
but has only 98 companies, with a total of $3,054,969,254.44. Pennsyl- 
vania, with 304 companies, has resources of $1,256,578,510.93. Illinois 
comes third in the list with $906,966,349.28 and 106 companies. 


Pee 


BANK LIABLE FOR TURNING EXEMPT PROPERTY 
OVER TO SHERIFF. 


In each state there is a statute which enumerates the classes of 
property which are exempt from execution. No judgment creditor 
may seize upon property so enumerated in satisfaction of his judg- 
ment. The idea upon which such statutes are based is that the 
judgment debtor should not be so stripped of his belongings as to 
render it impossible for him to continue to earn a living or to en- 
danger the health of himself or his family. Ordinarily a workman’s 
tools of trade are exempt and so are such things as clothing, fuel, 
food and furniture within certain limitations. In New York the 
law still provides for the exemption of all spinning wheels, one pair 
of andirons and one candlestick. 

California has a statute which provides that the proceeds of an 
endowment insurance policy, the annual premium on which is less 
than $500, cannot be taken under execution in satisfaction of a judg- 
ment. The fact that a certain bank in that state was ignorant or 
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forgetful of the existence of this statutory provision resulted recently 
in a judgment against the bank for an amount which it paid over 
to the sheriff without notifying the owner of the money. 

The case referred to is Hing v. Lee, a decision of the California 
District Court of Appeal, which may be found on a subsequent page 
in this issue. The plaintiff, being indebted to the defendant bank, 
assigned to it an endowment policy as security. On April 1, 1916, 
the policy matured and the insurance company sent to the bank a 
check for $1,325.94 payable to the bank and the plaintiff. On receiv- 
ing the check the bank sent a clerk to the plaintiff’s home, where, it 
seems, he was confined by illness, to get his indorsement on the 
check. The plaintiff indorsed the check and it was understood that 
the bank would pay off the loan and hold the balance for the plain- 
tiff until he could get around to the bank and collect it. But the 
‘ next day the sheriff appeared at the bank and levied upon the money 
in the hands of the bank by virtue of an execution issued upon a judg- 
ment against the plaintiff. The bank delivered over to the sheriff 
the balance amounting to. $458.49. The plaintiff knew nothing about 
this until several days later and so he had no opportunity to claim 
exemption from execution. After he discovered that his money had 
been turned over to the sheriff this action was started and it was held 
that the bank held the plaintiff’s money as trustee and was liable to 
him for the amount which it handed to the sheriff, without notifying 
him and giving him an opportunity to assert his claim under the 
statute. 

It was contended by the bank that the money in its hands con- 
stituted an ordinary deposit, making the bank the debtor of the plain- 
tiff and justifying it in paying the amount thereof over to the sheriff. 
But the court ruled against the bank on this point, holding that the 
relation of banker and depositor had not arisen, inasmuch as under 
their arrangement the bank was merely to hold the money in its 
possession until the plaintiff should be able to call for it ; consequently 
the bank was a trustee of the fund and the fund had not lost its 
identity as the proceeds of an endowment policy at the time it was 
placed in the sheriff’s hands. 

With regard to the bank’s duty in a case of this kind the court 
said: “Of course it is the duty of the trustee to protect and pre- 
serve such property for the benefit of the beneficiary. It was a clear 
violation of this primary obligation for the trustee to pay over the 
property of the sheriff without making any effort to preserve it for 
plaintiff. The bank sustained to respondent (plaintiff) a relation of 
trust and confidence and it had no right to withhold from the latter 
information that was essential to the protection of plaintiff’s interests. 
Indeed, rather than permit the property to be lost to plaintiff without 
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an opportunity to assert his claim of exemption, the bank should 
have informed the sheriff that the money was exempt from execu- 
tion, and would not be paid over until it could be ascertained whether 
plaintiff desired to waive his privilege. It is manifest also that the 
bank could have lost nothing by pursuing this course. Within a few 
minutes plaintiff could have been notified, and, unless he claimed his 
privilege immediately, he would have been justly deemed to have 
waived it. The bank was apparently more anxious to have the judg- 
ment creditor satisfied than to exercise the utmost good fatih toward 
plaintiff.” 


SEEPS E EEE 


BANK AS REAL ESTATE BROKER. 


Banks are generally prohibited from engaging in the business of 
buying and selling real estate. In a recent South Dakota decision a 
question arose as to whether, under the circumstances presented, 
a certain bank was operating as a real estate broker. The case is 
Farmers’ State Bank v. Weiland, 168 N. W. Rep. 717. The defend- 
ant was vice-president and one of the directors of the plaintiff bank. 
He received a salary from the bank for his services, but did not 
devote all of his time to his work in the bank. In addition to his 
banking activities he engaged in the business of selling real estate 
for others on commission and in prosecuting this side line he used 
the offices of the bank, its stationery, stamps and other facilities 
which it offered. As compensation for the advantages which he thus 
received from the bank, he agreed to pay the bank $1 per acre on 
all land sold by him, while connected with the bank. While this ar- 
rangement was in effect he sold, as broker, 320 acres of land, on 
which he refused to pay the bank $1 per acre in accordance with the 
agreement. The bank thereupon brought action to recover the sum 
of $320. 

By way of defense it was contended that, since the bank was by 
law prohibited from engaging in the real estate business, the contract 
between the bank and the defendant was void. The court held that 
the bank was not in the business of selling real estate, since none 
of its money was used in any of the transactions, and that the con- 
tract was enforceable. 

“It is a matter of common knowledge,” said the court, “that many 
banks own their own buildings in which they transact their banking 
business, and that such buildings contain rooms therein which are 
not necessarily used in such banking business, and that such rooms 
may be rented to lawyers, doctors, real estate agents and others for 
offices. We apprehend that a bank might rent such office rooms to a 
Jawyer, doctor, or real estate agent and agree to accept as compen- 
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sation for rent a portion of the earnings of such occupant, and that 
it could not be said that the bank was engaged in the practice of 
law or medicine, or engaged in the real estate business. In such 
instances, the same as this, the bank would be interested in such other 
business only in so far as to be entitled to receive a portion of the 
earnings of the tenant after such earnings had become the property 
of the tenant who had earned them. * * * In the absence of any- 
thing tending to show that such arrangement or agreement in any 
manner prejudiced the said banking business, or was a fraudulent 
subterfuge by and through which the bank in fact transacted a real 
estate business, we are of the view that the agreement in question 
was a perfectly legitimate, valid and lawful transaction and one 
which the bank and appellant (defendant) had the lawful right to 
enter into.” 


PEEPLES EEE 


NON-NEGOTIABLE BONDS WRONGFULLY PLEDGED— 
OWNER PROTECTED. 


Ordinarily a negotiable bond is looked upon as a security of higher 
grade than a bond that is non-negotiable. But there are times when 
it is an advantage to have securities that do not have the attributes 


of negotiability. We have in mind the case where securities are 
wrongfully taken from their rightful owner and pledged with another 
party without authority. In such a case, if the securities are non- 
negotiable, the owner may recover them from the person with whom 
they were pledged, even though the latter acted in entire good faith. 
If the securities are negotiable the pledgee gets good title as against 
the original owner. 

This question came up in a recently decided California case, Croker 
National Bank v. Byrne & McDonnell, which is published herein 
among the legal decisions. From the statement of facts it appears 
that the plaintiff bank was the owner of certain bonds which stated 
upon their faces that they were secured by trust deeds or mortgages. 
The bank also had an assistant cashier, whose duties were such that 
he had access to the vaults of the bank and to the bonds kept therein. 
He had authority to take them out of the vaults for the purpose 
of detaching the interest coupons, but he had no authority to remove 
the bonds from the bank or to negotiate or dispose of them. The 
cashier was carrying on some stock market speculations and, being 
unable to provide the funds necessary to keep a sufficient margin 
against his purchases and sales, he abstracted some of the bonds and 
pledged them with the firm of Byrne & McDonnell, the defendants, 
who were located in San Francisco and who were his brokers. The 
bank, of course, had no knowledge at the time of what its assistant 
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cashier was doing with its bonds and neither were Byrne & McDon- 
nell aware that the bonds were not his own, the bonds being in form 
payable to bearer. When the bank found out what had happened it 
demanded of Byrne & McDonnell that the bonds be returned. This 
demand the brokers refused to comply with, claiming the right to 
hold the bonds against the cashier’s indebtedness to them. The 
present suit was then started. . 

The bank’s right to recover depended upon whether they were ne- 
gotiable or non-negotiable. The court decided that they were non- 
negotiable ; therefore the brokers could obtain no better title to the 
bonds than the title of the persons who transferred them and as the 
cashier had no title at all, the bank was permitted to recover. 

The attorneys for the bank made the contention that, although 
these bonds were non-negotiable, they should be governed by the 
same rule that applies to negotiable bonds, because they were payable 
to bearer and because by general custom and usage such instruments 
are treated as negotiable. “We cannot assent,” said the court, “to the 
claim that the rule by which negotiable instruments may be sold by 
a finder or by a thief before maturity, so as to pass good title to the 
buyer, should be, or has been, extended so as to include bonds or 
notes which, though not negotiable in form, are made payable to 
bearer, and to which title may be passed by sale and delivery. It 
may be that some of the reasons which led to the exception of nego- 
tiable instruments from the general rule that a seller can give no 
better title than he has himself would apply with equal force to in- 
struments payable to bearer, but not negotiable in form. But this is 
not sufficient excuse or reason for including such instruments within 
the exception. The exception has been established from time im- 
memorial, and it has hitherto been confined to negotiable instruments, 
money and currency. It is to be presumed that this is generally 
understood; that the owners of such property guard the same with 
greater care for that reason, a care which the owners of other prop- 
erty need not exercise. It would be unjust and inadvisable as a 
matter of policy to extend the exception by a judicial decision. And 
besides, it would be judicial legislation, a thing forbidden to the 
courts.” . 

It is to be noted that California is probably the only state in which 
a bond or other instrument has been held to be non-negotiable by a 
mere reference in the instrument to a mortgage securing the instru- 
ment. Bonds secured by a mortgage have been declared non-nego- 
tiable in other states, but in cases where there has been more of a 
statement in the bond than a mere reference to the existence of the 
mortgage. The rule in California was stated in the case of National 
Hardware Company v. Sherwood, 165 Cal. 1, as follows: “It appears 
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to be settled by the decision of this court that where a note is se- 
cured by a mortgage on land, both being executed at the same time, 
or as parts of one transaction, the note, although negotiable in form, 
is not negotiable in law, where the purchaser takes it with knowledge 
_ of the existence of the mortgage.” 

In order to overcome the effect of this rule section 3088 of the Civil 
Code of California was amended in 1915 to read, in part, as follows: 
“Bonds payable to bearer shall be negotiable, notwithstanding any 
condition contained therein or in the mortgage, deed of trust or other 
instrument securing the same.” This statute had no application to 
the present case for the reason that the circumstances out of which 
this case arose occurred,prior to 1915. It should further be noted that 
the State of California adopted the Uniform Negotiable Instruments 
Law in 1917, which, in all probability, supersedes the amendment of 
1915, referred to above, and makes the law of California with respect 
to negotiability similar to the law in other states. 


eb 


NATIONAL BANK ACT AMENDED TO INCREASE LOANING 
POWER ON LIBERTY BONDS. 


Section 5200 of the United States Revised Statutes is the statute 
which prescribes the limitations upon the loaning powers of national 
banks. Prior to September 24th, 1918, it declared that no national | 
bank might loan to any one individual, firm or corporation a sum in 
excess of one-tenth of the actually paid in capital stock of the bank 
and one-tenth of its unimpaired surplus fund. It also provided that 
the total of loans to.any one individual, firm or corporation should in 
no event exceed thirty per cent of the capital stock of the bank. In 
computing the total liabilities of the borrower the statute expressly 
excluded the discount of bills of exchange drawn in good faith against 
actually existing values and the discount of commercial or business 
paper actually owned by the person negotiating it. The statute pro- 
vided that such discounts should not be considered as money borrowed. 

On the date mentioned this section of the Revised Statutes was 
amended in various particulars, the most important of which is a pro- 
vision to the effect that loans secured by a like amount of bonds of 
the United States issued since April 24th, 1917 (including the four 
Liberty Loans), or certificates of indebtedness of the United States, 
shall not be considered as money borrowed. 

The section, as amended, now reads as follows: 


“The total liabilities to any association of any person, or of any 
company, corporation, or firm for money borrowed, including in the 
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liabilities of a company or firm the liabilities of the several members 
thereof, shall at no time exceed 10 per centum of the amount of the 
capital stock of such association, actually paid in an unimpaired, and 
10 per centum of its unimpaired surplus fund; Provided, however, 
That (1) the discount of bills of exchange drawn in good faith against 
actually existing values, (2) the discount of commercial or business 
paper actually owned by the person, company, corporation or firm, 
negotiating the same, and (3) the purchase or discount of any note or 
notes secured by not less than a like face amount of bonds of the 
United States issued since April 24, 1917, or certificates of indebtedness 
of the United States, shall not be considered as money borrowed 
within the meaning of this section; but the total liabilities to any 
association of any person, or any company, corporation, or firm, upon 
any note or notes purchased or discounted by such association and 
secured by such bonds or certificates of indebtedness, shall not exceed 
(except to the extent permitted by rules and regulations prescribed by 
the Comptroller of the Currency, with the approval of the Secretary 
of the Treasury) 10 per centum of such capital stock and surplus fund 
of such association.” 

Under a ruling of the Comptroller’s Office loans may be made in 
any amount to a single borrower, provided each $100 loaned is 
secured by $105 of the bonds or certificates mentioned in the fore- 
going statute. 

eee 


OFFICER’S REPRESENTATIONS AS TO VALUE OF 
BANK’S STOCK ‘NOT BINDING ON BANK. 


When a person contemplates investing some of his money in the 
shares of stock of a bank and is uncertain as to the real value of the 
stock, the natural persons to consult on the subject are the officers 
of the bank. They certainly have the information and can give it 
if they choose to, On the other hand, they can give incorrect informa- 
tion if it pleases them to do so. A question that arose in a recent 
Oklahoma decision was whether a person who sought information 
of this character from the officials of a bank would have any recourse 
against the bank in the event that he relied on statements made to 
him and sustained a loss as a result. The case is Farmers’ State Guar- 
anty Bank v. Cromwell and is published among the legal decisions 
in this issue. It was here held that the bank was in no way respon- 
sible, the reason being that the officers of a bank have no authority 
to represent a bank in a transaction of this kind. 

The defendant, it appears, was figuring on entering into a business 
deal with a stockholder of the plaintiff bank, by which the defendant 
would become the owner of the stockholder’s eight shares. Before 
taking the stock the defendant went to the president of the bank and 
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told him that he contemplated taking the shares at the price of $162 
a share. He inquired of the president what the stock was worth. 
And the president “took the building, capital stock and fixtures” and 
“figured out the stock was worth $1.83.” The president 1 ‘d him that 
the stock was selling at $1.50, but that it was actually worth $1.83. 
On another occasion the defendant talked with the cashier of the 
bank and the cashier said that the stock “was worth $1.62, well 
worth it.” 

Relying on the representations made by the president and cashier 
of the bank the defendant bought the stock and executed his promis- 
sory note for the purchase price. It was this note on which the pres- 
ent suit was based. After the defendant acquired title to the stock 
an assessment of 100 per cent. against the capital stock of the bank 
was made. The defendant refused to pay his proportionate share of 
the assessment and his stock was sold. And when suit was brought 
against him on the note he introduced the defense that he never re- 
ceived anything for his stock, that his investment was a total loss 
and that the statements made to him by the president and cashier 
of the bank as to the value of the stock were responsible for this loss. 
But, as stated above, this defense was not available against the bank; 
in making the statements which they did the president and cashier 
were acting entirely outside the scope of their duties and were there- 
fore not empowered to bind the bank by such statements. 

In the opinion the law covering the question involved is given in the 
following language: “The representations of Garner, the cashier, 
and Huston, the president, as to the value of the stock in the plain- 
tiff bank, and as to the bank’s financial condition, even if made, as 
contended by Cromwell (the defendant) were not made in the line 
of their duty as officers of the bank, and were not within the scope 
of their authority as president and cashier, and the bank was not 
liable therefor. The defendant’s evidence shows that the things re- 
lied upon to defeat the recovery on his note were mere personal 
transactions, not concerning the business of the bank, and that 
liability, if any resulted therefrom, rested upon the officers and not 
upon the bank. It is no part of the duty of the bank cashier to pass 
out, gratuitously or otherwise, to prospective purchasers of stock 
in the bank information as to the financial standing of the bank, or 
to advise as to the value of its stock, nor is it any part of the duty 
of the president of the bank to advise such persons as to the-value 
of the stock. The record does not show that either the cashier or 
president were authorized to make representations of this character, 
or that the board of directors had any knowledge that they had made 
such representations, and for that reason there can be no grounds for 
the contention that the wrongful acts of the officers had been rati- 
fied by the directors.” 








This Department embraces all the newly-decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 





TAXATION OF BANK DEPOSIT. 


Cleveland & Western Coal Company v. O’Brien, County Treasurer, Supreme Court 
of Ohio, March 19, 1918. 120 N. E. Rep. 214 


Money belonging to a corporation organized under the laws of 
and having its principal place of business in the State of Ohio, 
which money is on deposit in a bank outside of Ohio, is, never- 
theless, taxable in Ohio. 

Error to Court of Appeals, Cuyahoga County. 

Action by the Cleveland & Western Coal Company against one 
O’Brien, as Treasurer of Cuyahoga County. Judgment dismissing 
the petition was affirmed by the Court of Appeals, and plaintiff brings 
‘error. Affirmed. 

Plaintiff in error brought an action in the common pleas court of 
Cuyahoga county to restrain defendant in error from enforcing the 
collection of certain taxes. It appears from the petition that plain- 
tiff in error is an Ohio corporation, with its principal place of business 
in the city of Cleveland, Ohio; that in its business of buying and sell- 
ing coal it has acquired and operates a dock in the city of Milwaukee, 
Wis., which dock is operated as a distinct department of its business, 
and all dealings connected therewith kept separate and distinct from 
its other business; that all coal put upon said dock by plaintiff in 
error is shipped up to said dock as though it were a separate entity 
from plaintiff in error; that operating costs of the dock and all ex- 
penses connected with its operation are kept separate, regular books 
being kept to cover all purchases and sales in connection therewith, 
said books being kept in the Milwaukee office; that all remittances 


NOTE:—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 477. 
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to plaintiff in error arising from the sale of dock coal are made to the 
Milwaukee office, and are indorsed by the manager of that office and 
deposited to the credit of plaintiff in error in an account carried in 
the First National Bank in the city of Milwaukee; that said dock 
business has its own profit.and loss account, and in every way is 
operated as a distinct and separate business, transacted by the plain- 
tiff in the city of Milwaukee. 

It is averred in the petition that plaintiff in error made and filed 
its tax return with the proper authorities of Cuyahoga county, cover- 
ing the property owned and held by it on the day preceding the second 
Monday in April, 1916, which, according to statute, it should list in 
Cuyahoga county, the amount due thereon being $723.39, which it 
has tendered to defendant in error, but which has been refused by 
him; that the statement accompanying the tax return so filed by 
plaintiff in error showed that it had on deposit in the First National 
Bank of Milwaukee, on said tax-listing day, the sum of $43,850.98; 
that the county auditor, without the consent and over the protest 
of plaintiff in error, and without any right or authority, has placed 
said sum on the duplicate as being taxable property of plaintiff in 
error in Cuyahoga county; and that defendant in error herein, as 
treasurer of said county, has entered upon his books as due from 
plaintiff in error by way of tax on said sum of money the sum of 
$861.86, without right or authority, which sum he threatens to and 
will collect unless he is enjoined from so doing. The prayer of the 
petition is that the defendant, as treasurer of Cuyahoga county, be 
enjoined from enforcing the collection from plaintiff in error of the 
tax on the Milwaukee bank deposit. 

A demurrer to the petition was sustained and, plaintiff in error not 
desiring to plead further, its petition was dismissed, and judgment 
rendered against it for costs. On appeal to the Court of Appeals a 
demurrer was again sustained, and the petition dismissed, and a like 
judgment rendered. Plaintiff in error filed a petition in error in this 
court, asking for a reversal of the judgment of the Court of Appeals. 

C. F. Taplin, of Cleveland, for plaintiff in error. Samuel Doerfler, 
Pros. Atty., T. S. Dunlap, Asst. Pros. Atty., and R. H. Mitchell, all 
of Cleveland, for defendant in error. 

NEWMAN, J. The only question raised by the demurrer to the 
petition is whether or not the money of the Cleveland & Western 
Coal Company, on deposit in the First National Bank of Milwaukee, 
Wis., is subject to taxation in Ohio. If it is, it is taxable in Cuyahoga 
county, where the principal place of business of the company is lo- 
cated, and the Court of Appeals did not err in denying the relief 
asked for by plaintiff in error. 

Section 5328, General Code, is as follows: 
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“All real or personal property in this state, belonging to individuals 
or corporations, and all moneys, credits, investments in bonds, stocks, 
or otherwise, of persons residing in this state, shall be subject to 
taxation, except only such property as may be expressly exempted 
therefrom. Such property, moneys, credits, and investments shall be 
entered on the list of taxable property as prescribed in this title.” 


Under the provisions of this section all real and personal property 
in this state belonging to individuals and corporations is subject to 
taxation, as are all moneys, credits, investments in bonds, stocks, or 
otherwise, of persons residing in this state. Section 4, art. XIII, of 
the Constitution requires that the property of corporations, now exist- 
ing or hereafter created, shall forever be subject to taxation, the same 
as the property of individuals, and section 5320, General Code, pro- 
vides that the word “person” shall include firms, companies, associa- 
tions and corporations. 

It is urged by counsel for plaintiff in error that bank deposits are 
to be regarded for taxation purposes as tangible property. If this 
be true, a deposit in a bank outside the state acquires a situs in the 
state where the bank is located, and is subject to be taxed there 
irrespective of the domicile of the owner, and an attempt on the part 
of this state to tax such property would amount to a deprivation 
of property without due process of law within the purview of the 
Fourteenth Amendment to the Constitution of the United States. 
Union Refrigerator Transit Co. v. Kentucky, 199 U. S. 194, 26 Sup. 
Ct. 36, 50 L. Ed. 150, 4 Ann. Cas. 493. Counsel in support of the 
claim that a bank deposit is tangible property cite section 5326, 
General Code, where it is enacted that the term “money or moneys” 
as used in that chapter of the General Code includes among other 
things a deposit in a bank which the person owning is entitled to 
withdraw in money on demand. 

It is true that the General Assembly has designated what shall be 
money for taxation and listing purposes, but it has nowhere declared 
that money on deposit in bank to the general credit of a depositor 
is tangible property. Money received by a bank on deposit becomes 
the property of the bank, and its relation to the depositor is that of 
debtor, and not of bailee or trustee of the money. Bank v. Brewing 
Co., 50 Ohio St. 152, 33 N. E. 1054, 40 Am. St. Rep. 660. It is a 
debt which the bank owes to the depositor and is intangible in its 
nature, and for the purposes of taxation its situs is the residence of 
the creditor, and not that of the debtor. 

But counsel insist that, even though it be held that a bank deposit 
is intangible property, and under the provisions of section 5328 sub- 
ject to taxation in Ohio in the case of an individual residing in this 
state, yet these provisions have no application to the case of a 
corporation. They say that section 5404, Page & A. General Code, 
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controls, and that money and credits outside the state, belonging to 


a corporation, are not subject to taxation in Ohio. Section 5404 is 
as follows: 


“The president, secretary, and principal accounting officer of every 
incorporated company, except banking or other corporations whose 
taxation is specifically provided for, for whatever purpose they may 
have been created, whether incorporated by a law of this state or not, 
shall list for taxation, verified by the oath of the person so listing, all 
the personal property thereof, and all real estate necessary to the 
daily operations of the company, moneys and credits of such company 
or corporation within the state, at the true value in money.” 


It is said that inasmuch as the words “within the state” as used 
in this section qualify and refer to “personal property,” “real estate,” 
“moneys” and “credits,” the only moneys and credits of a corporation, 
domestic or foreign, that are subject to taxation in Ohio, are those 
actually in this state. As we have held, money on deposit in bank is 
intangible property; and if section 5404, supra, should be construed 
so as to exempt from taxation debts due to a corporation residing 
in this state, it would be in conflict with the provisions of section 2, 
art. XII, of the Constitution. This section provides among other 
things that laws shall be passed taxing by a uniform rule, all moneys, 
credits, investments in bonds, stocks, joint-stock companies, or other- 
wise. This mandate of the Constitution requiring uniformity in taxa- 
tion implies equality in the burden of taxation, and to tax an indi- 
vidual residing in Ohio on account of his bank deposits in another 
state, and exempt therefrom a resident corporation, would be plainly 
a lack of uniformity. We think that section 5404 was enacted pri- 
marily for the purpose of providing a method for the return for taxa- 
tion of the property of corporations. It is true that this section does 
provide for the taxing of certain property of corporations within 
this state, yet it does not follow that it was the intention of the 
General Assembly to exempt from taxation intangible property with- 
out the state belonging to a corporation organized under the laws 
of Ohio. If the construction contended for by counsel were to be 
given to section 5404, it would repeal by implication the provisions 
of section 5328 which provide for the taxing of all moneys and 
credits of persons residing in this state, individuals and corpora- 
tions alike. It is well understood that repeals by implication are 
not favored, and, where two affirmative statutes exist, one is not 
to be construed to repeal the other by implication unless they can 
be reconciled by no mode of interpretation. Dodge v. Gridley, 10 
Ohio, 173. We cannot adopt the construction urged by counsel 
and exempt from taxation the bank deposits and credits outside of 
this state belonging to an Ohio corporation. 

In a recent case decided by the Supreme Court of the United 
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States, questions similar to the ones presented by counsel here 
were considered by the court, and the holding was that the de- 
posits in a bank in Missouri, owned by a resident of Kentucky, 
are taxable at the owner’s domicile even though also taxable in 
Missouri, whether the tax imposed at the owner’s domicile was 
one on the property or one on the owner measured by the prop- 
erty. Fidelity & Columbia Trust Co. v. City of Louisville, Ken- 
tucky, 245 U. S. 54, 38 Sup. Ct. 40, 62 L. Ed. —~—. 

Our conclusion is that the money of plaintiff in error deposited 
in the bank at Milwaukee, Wis., is subject to taxation in Cuyahoga 
county, and that the Court of Appeals was correct in sustaining 
the demurrer to the petition. 

Judgment affirmed. 


MARRIED WOMAN'S LIABILITY ON NOTE. 


Birmingham Trust & Savings Company v. Howell, Supreme Court of Alabama, 
May 30, 1918. 79 So. Bep. 377. 


The plaintiff brought an action to cancel a note secured by 
a mortgage, which she had executed jointly with her husband, 
on the ground that the note was given as security for her 
husband’s debt. The defendant bank which held the note had 
bought it from the payee and was a holder in due course and 
had no notice of any defense to the note. It was held that 
the plaintiff was not entitled to have the note cancelled. 


Appeal from Circuit Court, Jefferson County; Hugh A. Locke, 
Judge. 

Bill by Fannie J. Howell against the Birmingham Trust & Sav- 
ings Company and others, to cancel a note and mortgage because 
given for the debt of the husband. From decree for complainant, 
respondents appeal. Reversed, rendered and remanded. 

Fannie J. Howell and husband jointly executed a mortgage and 
note to the Alabama Penny Savings Bank, which was transferred 
by it to the Birmingham Trust & Savings Bank. The bill shows 
that the note and mortgage in question were given as security for 
the debt of complainant’s husband. Respondent demurred to the 
bill, which demurrers were overruled, whereupon it filed its answer 
and cross-bill, alleging that it purchased said note and mortgage 
before maturity for value, without notice of any defenses against 
them, and is a holder in due course of said note which is a nego- 
tiable instrument. The demurrer was sustained to the cross-bill, 
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and an amended answer was filed, setting up the defense of bona 
fide purchaser for value, and holder of the note in due course. 
The evidence supported the allegations of the bill, and also estab- 
lished the defense set up in the answer. 

Smyer & Smith, of Birmingham, for appellants. C. B. Powell, 
of Birmingham, for appellee. 

SOMERVILLE, J. The single question presented by the appeal 
is whether a wife who has executed jointly with her husband a ne- 
gotiable note, secured by a mortgage on her separate estate, can 
avoid the note and mortgage as against a transferee who is a 
holder of the note in due course, as defined by section 5007 ui the 
Code. Our cases have uniforthly declared that such attempted ob- 
ligations and conveyances by the wife are void, being incapable 
of ratification (without a new and valid consideration), and re- 
quiring no act of disaffirmance to avoid them. Code, § 4498; Union, 
etc., Bank v. Hartwell, 84 Ala. 379, 4 South, 156; Richardson v. 
Stephens, 122 Ala. 301, 25 South. 39; Evans v. Faircloth, 165 Ala. 
178, 51 South. 785, 21 Ann. Cas. 1164; Trotter v. Downs, 75 South. 
906. None of these cases, however, involves the rights of a holder 
of negotiable securities in due course, by transfer from the original 
payee. What they hold is that such obligations by the wife are 
void, considered without reference to the principles of the law mer- 
chant. In the case of Scott v. Taul, 115 Ala. 529, 22 South. 447, 
the identical question here raised was presented and decided. The 
court there said: 

“The note in the complaint, having been made payable at a bank, 
was governed by the commercial law. The purchaser of such a 
paper, in the usual course of business, before its maturity, for a 
valuable consideration, having no notice of defenses that existed 
between the original parties, or have subsequently arisen, as we 
have frequently held, is a bona fide holder for value, and as such 
takes the instrument free from defense which were available be- 
tween the original parties.” 


This decision has never been questioned, so far as we are advised, 
but, on the contrary, upon very deliberate consideration, its prin- 
ciple has been recently approved and reaffirmed. Davies v. Simp- 
son, 79 South. 48. Although the result may be a material emas- 
culation of the statute prohibiting suretyship by the wife for the 
husband’s debt (Code, § 4497), and although that decision may be 
technically inconsistent with the established theory that the wife’s 
contracts of suretyship are per se void, we nevertheless feel bound 
to adhere to the principle declared in Scott v. Taul. See, also, 
8 C. J. 774, and note 81. 

A joint undertaking by husband and wife imports, prima facie, 
a joint obligation; as to which the burden is on the wife to show 
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that the obligation was exclusively her husband’s. Gafford v. Speaker, 
125 Ala. 498, 27 South. 1003; Sample v. Guyer, 143 Ala. 613, 42 
South. 106; Lamkin v. Lowell, 176 Ala. 334, 58 South. 258. It fol- 
lows that knowledge by a transferee of the fact that the joint 
makers of a negotiable note are husband and wife, and that the 
property conveyed by the mortgage security is the property of 
the wife, does not put him on notice that the wife is but a surety, 
and hence does not affect the defense of holder in due course. 

It remains only to determine whether the mortgage security stands 
with the note, or whether it can be separately avoided by the wife. 
This question was fully concluded against her by the case of Thomp- 
son v. Maddux, 117 Ala. 468, 23 South. 157, where it is said that 
“a mortgage to secure such a note follows, and is of the same 
character as the note it secures in this respect”; and it is thus 
specifically ruled in Davies v. Simpson, supra. 

It results that the trial court erred in sustaining the demurrer 
to the cross-bill and in decreeing relief under the original bill. 

Those decrees will be reversed, a decree will be here rendered, 
overruling the demurrer to the cross-bill, and the cause will be 
remanded for further proceedings. 

Reversed, rendered, and remanded. 


SALE OF “SEASON’S OUTPUT.” 


Kenan, McKay & Spier v. Yorkville Cotton Oil Company, Supreme Court of South 
Carolina, March 23,1918. 96 S. E. Rep. 524. 


The defendant company entered into a contract with the 
plaintiff company to sell “Season’s output” of cotton linters for 
season 1915-1916, about four hundred (400) bales. The output 
amounted to only 155 bales and the plaintiff sued to recover 
damages for the failure to deliver the balance of the 400 bales. 
It was held that the output only was contracted for, that the 
fact that the estimate exceeded the output was immaterial and 
that the defendant was not liable. 


Appeal from Common pleas Circuit Court of York County; Er- 
nest Moore, Judge. 

Action by Kenan, McKay & Spier against the Yorkville Cotton 
Oil Company. Judgment for defendant, and plaintiff appeals. Af- 
firmed. 

The following is the contract: 

Atlanta, Ga., 7—19—1915. 
Sold to Messrs. Kenan, McKay & Spier, Atlanta, Ga. 
For Account—The Yorkville Cotton Oil Company, Yorkville, S. C. 
Amount—Season’s output of cotton linters for season 1915-1916, 
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about four hundred (400) bales, to be grade mill run, made from 
sound seed and free from country damage. 
eae and one-eighth cents (4%c) per lb. f. 0. b., Yorkville, 
Shipment—For shipment in 25 to 50-bale lots as made. 
Terms—Sight draft free of exchange with bill of lading attached. 
Sellers to pay brokerage. 
Notice—We cut 60 to 70 pounds lint to ton of seed. 
Peoples & Field, Brokers. 
Accepted: Yorkville Cotton Oil Company, W. H. Fowler, Secy. 
and Treas. 


George E. Spier, one of the plaintiffs, being duly sworn, testifies 
as follows: 


Direct examination by Mr. Lewis: 


Q. Mr. Spier, you are the Spier mentioned in the caption of this 
case here, as a member of this corporation, Kenan, McKay & Spier? 
A. I am. Q. (hands witness papers). Will you please state what 
those papers are that I hand to you? A. These papers consist of 
copies of bills of lading, original invoices, original detail weights 
and original drafts furnished Kenan, McKay & Spier by the York- 
ville Cotton Oil Company covering shipments of a bill of 155 bales 
of linters. Q. From what period to what period were those linters 
shipped to you? A. They were shipped beginning October 12, 1915, 
at the rate of 25 bales per week up to and including November 24, 
1915. Q. Were any more linters shipped you after that? A. No, 
sir. Not from this mill. (Papers offered in evidence marked Ex- 
hibits B 1 to 6, inclusive.) Q. Mr. Spier, this invoice that I show 
you here, is that written as it was when it was received by you? 
A. Yes, sir. Q. And that was received in due course of mail? A. 
Yes, sir. (Invoice marked Exhibit B 1, dated November 24, 1915.) 
Q. Mr. Spier, will you state whether or not any other reason was 
ever given to the plaintiffs in this case why the defendant, the York- 
ville Cotton Oil Company, refused to ship you linters further? A. 
No reason given further, no other reason. Q. Other than one? 
A. Other than that one reason there. Q. Mr. Spier, how long have 
you been connected with the oilmill business as a purchaser of lin- 
ters? A. Since the fall of 1902. Q. Fifteen years? A. Yes, sir. 
Q. That contract provides for the season of 1915-1916. State when 
the season commences and when it ends. A. It has always been the 
custom of the trade that the season began September Ist and ended 
August 3lst of the following year. Q. As I understand in this 
case, you received no linters from the defendant after November 
24, 1915? A. None whatever. Q. Mr. Spier, I believe you have 
already stated that they were delivering linters to you at the rate 
of about 25 or 50 bales per month? A. No, sir; per week. Q. As- 
suming that as a fair basis of capacity, what ought that mill to have 
delivered to you during the entire season? 

Mr. Hart: I object. He don’t know what the mill was manu- 
facturing there. He don’t know anything about it. 

The Court: Yes, sir. That is a mere matter of calculation for 
the jury. ; 

Q. Mr. Lewis: I will not push the question. Q. All the linters 
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that were shipped you, you paid for? A. Yes, sir. Q. Did you 
stand ready to pay for the others as they should be shipped to you? 
A. Yes, sir. Q. And I believe you say none other were ever shipped? 
A. None at all. Q. You received 155 bales altogether? A. Yes, 
sir. Q. Mr. Spier, what is the weight of a commercial bale of lin- 
ters? A. Five hundred pounds, sir. Q. Five hundred pounds. 

Payne & Jones, of Atlanta, Ga., and W. W. Lewis and J. A. 
Marion, both of York, for appellant. John R. Hart, of York, for 
respondent. 

GAGE, J. Action for breach of contract; order of nonsuit; ap- 
peal by the plaintiff. 

The contract is a skeleton one, in writing, and was drawn by an 
Atlanta broker mediately for the plaintiffs on one side and the de- 
fendant on the other. Let the evidence of it be reported. 

The question in the case is the meaning of the contract. Under 
it the defendant shipped to the plaintiffs 155 bales of linters, and 
that was confessedly the total output of the oil company for the 
season. The defendant says that was a performance of the contract. 
The plaintiff says that the defendant was bound by the contract to 
operate the oil plant, and in order to supply the plaintiff with 400 
bales of linters; and the plaintiff sues for the failure of the defend- 
ant to furnish 245 other bales. And that is the issue to be decided. 
It is true that if the defendant agreed with the plaintiffs to sell 
to them 400 bales of linters at all hazards, then a failure to do 
so is a breach of the contract for which the defendant has rendered 
no lawful excuse. But the instant case is not of that character. 
It is manifest from the face of the contract, and it must have been 
so manifest to the plaintiffs, that the defendant’s chief business is 
the crushing of cotton seed, and that the making of linters is a by- 
product of that business. It is altogether plain that the defendant 
did not by express words bind itself to operate the plant throughout 
the whole season. If, therefore, it was bound to do that, in order to 
produce 400 bales of linters, such an obligation rested in an implied 
contract to do so. It is true that: 

“Whatever may fairly be implied from the terms or nature of an 
instrument is in judgment of law contained in it.” 6. R. C. L. p. 856. 

Bishop states the rule thus: 

“From an express undertaking, the law will also imply whatever 
the parties may be reasonably supposed to have meant, and what is 
essential to render the transaction fair and just.” Bish. on Con. p. 37. 

It was said by a New York court that an implied agreement 
“is to be raised only to enforce a manifest equity, or to reach a re- 
sult which the unequivocal acts of the parties indicate that they 
intended to effect.” Genet v. President of Delaware & H. Canal Co., 
136 N. Y. 609, 32 N. E. 1082, 19 L. R. A. 127. 





784 THE BANKING LAW JOURNAL 


So the inquiry is, Did the cotton oil company reasonably intend 
to bind itself to operate its mill at all events in order to turn out 
a by-product? Its chief business was to crush seed and make cotton 
oil and cake. So much is not said in the testimony, but it is a mat- 
ter of common knowledge, about which we will not profess ignorance. 
It took a ton of seed to make 60 to 70 pounds of “linters”; a bale of 
linters contained 500 pounds (see contract and testimony of Spier). 
The cotton oil company would therefore have had to crush about 
3,000 tons of seed to produce 400 bales of linters. It is not to be 
reasonably supposed that the cotton oil company intended or would 
have bound itself against all odds to crush so much seed in order 
to supply a by-product of linters; for producing linters was but 
an incident to the business of crushing cotton seed. It is not 
sufficient that the buyers intended so much; the seller must also 
have reasonably intended it. So much for the implications of the 
contract, and we now turn to the expressions of it. 

The books say “there can be no implication as against the express 
terms of the contract.” 13 C. J. p. 559. And “the implication must 
be found in the language of the contract.” Maryland v. Railroad, 
22 Wall. 111, 22 L. Ed. 713. And “there is a well-recognized dis- 
tinction between the expectation of the parties to a contract and 
the duty imposed by it.” Knox v. Lee, 12 Wall. 457, 20 L. Ed. 287. 
The expressions in the instant contract leave small room for impli- 
cations. The rule by which to interpret a contract phrased like 
the instant one is well stated in Brawley v. United States, 96 U. S. 
172, 24 L. Ed. 622, a case cited by and relied upon by the appellants. 
The court there stated the rule in these words: 


“Where a contract is made to sell * * * certain goods, identi- 
fied by reference to independent circumstances, such as * * 
all that may be manufactured by the vendor in a certain establish- 
ment * * * and the quantity is named with the qualification of 
‘about? * * * the contract applies to the specific lot.” 


That opinion plainly makes for the respondent. The words in 
the instant case, “about 400 bales,” are controlled and qualified by 
the mere specific words “season’s output,” so that the buyer must 
have taken the season’s output even though it should measurably 
exceed 400 bales. 

So much was decided in the Texas case cited also by the appellant; 
the controlling words there were held to be output, and not a 
suggested number of bales. Loeb v. Winnsboro Cotton Oil Co. (Tex. 
Civ. App.) 93 S. W. 515. If the buyer must take the “output” 
though it exceeds the estimate, he must also be content with it 
though it falls short of the estimate. The buyer is bound to take 
the output, because he agreed to that; the seller is not bound. to 
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furnish more than the “output,” because he has only agreed to 
furnish that much. 

It is suggested by the appellant that the contract must be mutual. 
But that is not so where the parties have agreed otherwise, and 
where the nature of the agreement rebuts a notion of strict mutuality. 
Bish. on Contracts, section 589. In the same case of Brawley v. 
United States, the court uses this language: 


“So where a manufacturer contracts * * * at a certain price 
all the articles he shall make in his factory for the space of two years, 
‘say a thousand to twelve hundred gallons of naphtha per month,’ 
the designation of quantity is qualified not only by the indeterminate 
word ‘say,’ but by the fair discretion or ability of the manufacturer, 
always provided he acts in good faith. This was the precise de- 
cision in Gwillim v. Daniell, 2 Cromp., M. & R. 61, where Lord 
Abinger says: ‘The agreement is simply this, that the plaintiff 
undertakes to accept all the naphtha that the defendant may happen 
to manufacture within the period of two years. The words, “say 
from one thousand to twelve hundred gallons [per month]” are not 
shown to mean that the defendant undertook, at all events, that the 
quantity manufactured should amount to so much. If by fraud the 
defendant manufactured less than he ought to have done, the breach 
should have been shaped accordingly. Here it does not appear that, 
in the ordinary course of his manufacture, the defendant ought to 
have produced a larger quantity than he has done; and we cannot, 
therefore, say that he has broken his contract.’” 


The cases are numerous, and the contracts they construe are of 
great diversity, and the courts conclude variously; it would be an 
idle task to review a fraction of them. It is sufficient to say our 
judgment is against the view of the appellant, and with that of the 
circuit court. See Bautovich v. Great Southern Lumber Co., 129 
La, 857, 56 South. 1026, Ann. Cas. 1913B, 848; Burt v. Garden City 
Sand Co., 237 Ill. 473, 86 N. E. 1056; Little Rock Cooperage Co. v. 
Gunnels, 82 Ark. 286, 101 S. W. 729, 12 Ann. Cas. 294. 

A possible modification of this conclusion is suggested in the 
Brawley Case and the English case which it quotes. If the cotton 
oil company for sinister reasons had concluded not to operate its 
plant, it might not lawfully shelter itself from liability behind that 
act of bad faith. But the testimony does not make such a case, 
and there is no warrant to decide it. The appellant thinks that issue 
ought at least to have been sent to the jury. The testimony, though, 
leaves only one reasonable conclusion thereabout. The plaintiff proved 
that the reason the plant was not operated was for the lack of money 
and the inability to borrow it, and the plant would have been operated 
if money could have been had. There is not a suggestion to the 
contrary. It is contrary, too, to the reason of the case, that the 
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cotton oil company would forego crushing seed and making oil and 
cake in order to curtail its by-product of linters. 
The judgment of the circuit court is affirmed. . 


ENTRY IN PASS BOOK NOT CONCLUSIVE. 


i. J. Brosius & Co. v. First National Bank of Noble, Supreme Court of Oklahoma, 
May 15, 1917. 174 Pac. Rep. 269. 


An entry in a depositor’s pass book is not conclusive evidence 
that the deposit entered was in fact made. The bank may, 
if it is able to produce the evidence, show that the entry was 
an error. 


Commissioners’ Opinion, Division No. 1. Error from County Court, 
_ Cleveland County; F. B. Swank, Judge. 

Action by Lewis J. Brosius and E. Brosius, a corporation doing 
business under the firm name of L. J. Brosius & Co., against the 
First National Bank of Noble. Judgment for defendant, motion for 
new trial overruled, and plaintiffs bring error. Affirmed. 

Ben F. Williams, of Norman, for plaintiffs in error. J. B. Dudley, 
of Oklahoma City, and R. E. Gish, of Tulsa, for defendant in error. 

COLLIER, C. This is an action brought by plaintiffs in error 
against defendant in error to recover a bank deposit in the sum of 
$170. Hereinafter the parties will be designated as they were in 
the trial court. 

The material evidence shows that plaintiffs testified that on the 
29th day of April, 1911, and also on the Ist day of May, 1911, he, 
acting for said copartnership, deposited on each of said days with 
said defendant the sum of $170. The pass book of plaintiffs was 
introduced in evidence, and on the credit side thereof was entered 
each of said claimed deposits, and through the deposit made on 
April 29th a red line was drawn. It was further shown by the evi- 
dence that the plaintiffs drew a check for said sum of $170 upon 
defendant, which was refused, upon the ground that said deposit of 
$170 shown by said pass book to have been made by plaintiffs on 
April 29, 1911, was an error. It was admitted by defendant that: 


“According to plaintiff’s pass book, they made a deposit in said 
bank of $170 on April 29, 1911, and also $170 on May 1, 1911, but 
that the deposits as shown in said pass book were not in fact made; 
that said deposit of April 29, 1911, shown by said pass book, was 
an error.” 


There was also evidence that after the said deposit of April 29, 
1911, had been erased from the pass book, said pass book had been 
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balanced and delivered to the plaintiffs, and the evidence was in 
conflict that this erasure from said pass book had been called to the 
attention of the plaintiffs at the time it was made, and that there- 
after the plaintiffs continued to do business with the bank. 

The president, the cashier, and the former cashier of the defendant 
each testified that he had no personal recollection of the transaction. 
Against the objection and exception of plaintiffs, the books and 
deposit slips of the bank were introduced in evidence, and said 
president and the cashiers testified that said books did not anywhere 
show that said deposit of $170 of April 29th was made; and that 
the cash of the bank on the night of April 29, 1911, balanced to a 
cent. It was further shown in evidence that the cashier who made 
the entry of the deposit on said passbook of April 29, 1911, of $170, 
was not the cashier who red-inked out said deposit in said pass 
book; that the said cashier who made said entry on said pass book 
had been superseded by another cashier; and that the succeeding 
cashier discovered that the books of the bank did not show such 
deposit, and hence the same, on August 28, 1911, was erased from 
said pass book by running a red line through it. On cross-examina- 
tion of the president of defendant, he was asked by plaintiffs: “This 
is not the first error that has occurred in your bank, is it?” To 
which said question defendant objected, which objection was sus- 
tained by the court and duly excepted to by plaintiffs. 

The case was tried to the court, and judgment was rendered fot 
defendant. Within the time prescribed by law, plaintiffs filed a mo- 
tion for new trial, which was overruled and duly excepted to. To 
reverse the judgment rendered, this appeal is prosecuted. 

The defendant offered in evidence the books of the bank and their 
manner of keeping accounts. Therefore plaintiffs certainly had a right 
to show, if they could, that other errors had occurred in the keeping 
of said books; and we think that the court committed error in sus- 
taining the objection to said question. 


“Not only is the adversary entitled to attack the character for 
truth and veracity of the party offering the books in evidence, but 
he may also show inaccuracies in respect to entries thereinto or 
give evidence of facts or circumstances which tend to show that 
the book is not fairly and honestly kept as a record of daily trans- 
actions in the regular routine of business. * * *”’ Chamberlayne’s 
Modern Law of Evidence, section 3148, and cases cited. 


The books of account and the deposit slips were erroneously 
admitted in evidence. It is true that books may be admitted as 
to a transaction entered therein, but only as to matters which posi- 
tively appear upon them. “A party’s books are never evidence of 
a negative character.” Mattocks v. Lyman, 18 Vt. 98, 46 Am. Dec. 
138; Morse v. Potter, 4 Gray (Mass.) 292; Lawhorn v. Carter, 
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11 Bush (Ky.) 7; Schwarze v. Roessler, 40 Ill. App. 474; Riley v. 
Boehm, 167 Mass. 183, 45 N. E. 84; Kerns v. McKean, 76 Cal. 87, 
18 Pac. 122. 

The evidence being in conflict as to the time that knowledge of 
the claimed error came to the attention of the plaintiffs, and as to 
the acquiescence of the plaintiff that such entry was an error, the 
fact that the plaintiffs without requesting defendant to correct such 
erasure of the deposit of $170, shown by their pass books, continued 
for several months after the pass book had been balanced and re- 
turned to plaintiffs, showing such erasure of said $170, without 
demanding that such so-called error be corrected, was evidence 
tending to show that the plaintiff acquiesced in the claim of the 
defendants that the said entry of April 29, 1911, upon the pass book 
of the plaintiffs was an error, and when coupled with the evidence 
of the officers of the bank, though such evidence was in conflict with 
that of the plaintiffs, that the plaintiffs did deposit on April 29, 
1911, the sum of $170 shown upon said pass book, and which had been 
“red-lined,” there was in our opinion evidence reasonably tending 
to support the judgment rendered. 


“It is a well-settled general rule that an account which has been 
rendered, and to which no objection has been made within a reason- 
able time, is to be regarded as admitted by the party charged as 
prima facie correct and becomes an account stated. * * *” Section 
161, 3 R. C. L. 

“One effect of the failure of a depositor to examine his pass book 
and vouchers and notify the bank of any irregularities therein is that, 
after the lapse of a reasonable time, the account between the bank 
and the depositor as contained in the pass book becomes an account 
stated, and in an action involving the validity of the vouchers the 
burden of proof does not rest upon the bank to establish their 
validity; it being incumbent upon the depositor to prove their in- 
validity.” 3 R. C. L. section 167. 


Under the well-settled rule of this jurisdiction, the burden is 
upon the plaintiffs to show that there was no evidence reasonably 
tending to support the judgment of the trial court, and this bur- 
den they have not discharged. Miller v. Severs, 42 Okl. 379, 141 
Pac. 965. 

Under the view we take of the case, while the admission of the 
books and deposit slips were errors, and it was error to deny the 
right of the plaintiff to show errors made by the bank in regard to 
deposits affecting other parties, such errors, in our opinion, ought 
not to work a reversal of this cause. Section 6005, Rev. Laws 1910. 

This cause should be affirmed. : 
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WRONGFUL USE OF NON-NEGOTIABLE BONDS 
BY BANK CASHIER. 


Crocker National Bank of San Francisco v. Byrne & McDonnell, Supreme Court of 
California, June 24,1918. 173 Pac. Rep. 752. 


The cashier of the plaintiff bank wrongfully and without 
authority took non-negotiable bonds from the vaults of the 
bank and pledged them with the defendant brokers as margin 
to cover his individual stock speculations. It was held that the 
bank was entitled to recover the bonds, notwithstanding that 
the defendants had no knowledge of the cashier’s wrongful use 
of the bonds and beileved that they belonged to him. 


Department 1. Appeal from Superior Court, City and County of 
San Francisco; J. M. Seawell, Judge. 

Action by the Crocker National Bank of San Francisco against 
Byrne & McDonnell, an association of persons. Judgment for de- 
fendants, and plaintiff appeals. Reversed. 

Pillsbury, Madison & Sutro and Morrison, Dunne & Brobeck, all 
of San Francisco, for appellant. Harrison & Harrison, of San 
Francisco, for respondent. 

SHAW, J. The plaintiff sued the defendants to recover the value 
of certain corporation bonds belonging to the plaintiff which had 
come into the possession of the defendants and had been by them 
converted to their own use. The bonds and the coupons thereon 
were payable to bearer, they stated on their faces that they were 
secured by trust deeds or mortgages, and they were in other respects 
in the same form as the mortgage bonds under consideration in 
Kohn v. Sacramento, etc., Company, 168 Cal. 1, 141 Pac. 626. The 
court below found in favor of the defendants, and rendered judg- 
ment accordingly, from which plaintiff appeals. 

The defendants obtained possession of the bonds in the follow- 
ing manner: Baker was an assistant cashier of the bank, and his 
duties were of such a character that he necessarily had access to 
the vaults of the bank and to the bonds kept therein. He had au- 
thority to take them out of the vaults to have the interest coupons 
detached, or for presentation for payment at maturity, but he had 
no other authority to remove said bonds, and no authority to negoti- 
ate or dispose of the same. Byrne & McDonnell were stockbrokers 
in San Francisco. Baker employed them to act for him as brokers 
in the purchase of stocks for sale on the stock board of San Francisco 
and other cities. To carry on these operations he was required by 
Byrne & McDonnell to keep with them a cash margin to cover the 


NOTE:—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 213. 
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possible losses on such stock purchases and such advances as they 
should make for him from time to time in the business. Being 
unable at all times to raise the necessary funds for this margin, he 
abstracted the bonds in question from the vaults of the bank, with- 
out the knowledge or consent of plaintiff, and pledged them with 
Byrne & McDonnell as security for his liabilities on the transactions 
with them as stockbrokers. Two of the bonds so pledged matured 
and were collected by the defendants, the proceeds being credited 
by them to their account against Baker, leaving a balance in their 
favor of $10,685.71. Upon discovering the fact that Baker had thus 
disposed of the bonds, the plaintiff demanded of defendants the re- 
turn of all the bonds. The demand was refused, defendants claiming 
the right to the proceeds of the bonds that had been paid and the 
right to hold the remainder as security for the amount they claimed 
was due them from Baker. Plaintiff thereupon began this action 
for the value of all the bonds so taken and pledged to defendants. 
The court below found that Baker, at the time of pledging the bonds, 
represented to the defendants that he was the owner thereof, and 
that defendants accepted them as security in good faith, in the belief 
that said representation was true and without knowledge of, or rea- 
son to suspect, the fact that Baker had no title. 

In Kohn v. Sacramento, etc., Company, supra, we held that bonds 
in the form of those here in controversy, though payable to bearer, 
and transferable by delivery, under our law are not negotiable instru- 
ments, as that term is defined in sections 3088 and 3093 of the Civil 
Code. The case attracted much attention, it was thoroughly argued, 
and was carefully considered by the court. Similar principles were 
declared in Meyer v. Weber, 133 Cal. 681, 65 Pac. 1110, Briggs v. 
Crawford, 162 Cal. 124, 121 Pac. 381, National Hardware Company 
v. Sherwood, 165 Cal. 1, 130 Pac. 881, and Taylor v. Jones, 165 Cal. 
108, 131 Pac. 114. The transactions between Baker and the defend- 
ants occurred before the enactments of the amendments of 1915 
changing the above sections so as to meet the decision in the Kohn 
Case. The doctrines laid down in the Kohn Case are therefore ap- 
plicable to the present case. We see no reason for changing them. 
They apply, of course, to transactions made prior to said amend- 
ment of the Code. 

That decision establishes the proposition that these bonds were 
not negotiable instruments. The plaintiff invokes the well-known 
rules that the seller of ordinary property can transfer to the buyer 
no better title than he has himself, and that if such property has 
been lost by the true owner, or stolen from him, one who buys from 
the finder or from the thief, though he pays full value and buys in 
good faith, without notice, obtains no title as against the true owner. 
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The decision in the Kohn Case and in Chase v. Whitmore, 68 Cal. 
547, 9 Pac. 942, fully support plaintiff in the claim that these rules 
apply to bends or notes payable to bearer which do not possess the 
character of negotiable instruments. The last-mentioned case is 
even stronger than the case at bar. Chase was the owner of a 
promissory note which was not negotiable because it provided for 
attorneys’ fees in case of suit, a provision which the Code, prior 
to 1905, did not allow in a negotiable instrument (Civ. Code, section 
3088), and also because at the time of the transaction involved it had 
lost its character as a negotiable instrument by reason of the fact 
that it was past due. It was made payable to order, and the payee 
had indorsed it in blank, thus making it transferable by delivery 
without further indorsement, and practically payable to bearer. In 
effect, therefore, it was of the same character as the bonds here 
involved. Chase became the owner of it and intrusted it to the 
possession of an agent, but gave him no authority to dispose of it. 
The agent sold it, as his own to Whitmore, who paid full value, 
was without notice of the want of title, and bought in good faith. 
It was held that the note did not come within the rule that the 
seller of a negotiable instrument can transfer a good title to a buyer, 
though he has no title himself; that for both reasons above stated 
it was not a negotiable instrument at the time of the transfer; that 
the seller, having no title in himself, could transfer none; that the 
mere possession by the seller was not evidence of authority from the 
true owner to sell it; that Chase was not by that fact estopped from 
reclaiming it from such buyer; and that the defendant Whitmore 
was liable to the true owner for the return of the note, or for its 
value, if he failed to return it on demand. 

The respondent admits the rule to be that the seiler of ordinary 
property can transfer no better title than he has himself, and that 
one who buys such property from a finder or from a thief obtains 
no title against the true owner. They seek to avoid the effect of the 
rule in this case under the claim that in this state bonds payable to 
bearer, but not negotiable instruments according to the definition of 
the Civil Code, pass by delivery alone, and that by the general usage 
and custom of trade they have come to be generally considered as 
negotiable instruments, and have acquired that character notwith- 
standing the fact that they violate the terms of section 3088, declar- 
ing that a negotiable instrument must be made payable in money 
only, without any conditions not certain of fulfillment. They further 
claim that even if such bonds are not negotiable instruments as 
against the obligor therein they are such with respect to successive 
holders as to all matters which do not concern the obligor, and 
therefore are to be treated as negotiable instruments in any con- 
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troversy between the plaintiff and the defendants concerning them. 
Evidence of the usage mentioned was introduced, the court below 
found that such usage existed, and held with the defendants on both 
propositions. 

The two cases last mentioned hold to the contrary of the first of 
these propositions, and they are decisive on that subject. The English 
cases cited by respondents in support of the proposition that bonds 
similar to those here in dispute may, by usage, acquire the character 
of negotiable instruments, place the decision on the ground that in 
England negotiable instruments are not defined or declared to be 
such by statute, but became invested with their peculiar characteris- 
tics originally by the general custom of merchants, and that there 
wes in that country no reason why such general custom could not 
also invest other instruments which pass by delivery with the same 
qualities and put them in the same class, and they declare that if 
there was a statute governing the subject, such custom could not 
enlarge the class created by the statute. Goodwin v. Roberts. L. R. 
10 Exch. 337; Rumball v. Metropolitan Bank, 2 Q. B. D. 194; Bech- 
uanaland, etc., Co. v. London T. Bank, 1898, 2 Q. B. D. 658; Edelstein 
v. Schuler, 1902, 2 K. B. D. 144. In the Kohn Case we said that 
custom “never overcomes the positive provisions of statutes” (168 
Cal. 7, 141 Pac. 626), and the statement cannot be disputed. 

The Civil Code is a positive statute, and nothing can be established 
by custom contrary to its terms. The existence of such custom 
is therefore of no effect. The court below erred in admitting evi- 
dence thereof. 

No authority is cited for the second proposition, and we think it 
is likewise in contravention of the Code. It is really nothing more 
than a claim that notes or bonds of a form which the Code declares 
cannot be deemed negotiable instruments may nevertheless become 
such under some circumstances. The rule that custom cannot over- 
come the positive provisions of a statute, or make that a negotiable 
instrument which the Code declares shall not be such, is equally 
forceful to prevent the courts from creating exceptions not made 
by the Code, and which are contrary to its express terms. The 
language of the Code defining such instruments permits of no ex- 
ceptions in favor of a note or bond non-negotiable in form, whereby 
they may become negotiable instruments after the first holder has 
sold them, or as against all persons other than the obligor. The 
courts cannot legislate, especially where the legislation proposed 
would, in effect, repeal or modify a statute. 

We cannot assent to the claim that the rule by which negotiable 
instruments may be sold by a finder or a thief before maturity, so 
as to pass a good title to the buyer, should be, or has been, extended 
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so as to include bonds or notes which, though not negotiable in form, 
are made payable to bearer, and to which title may be passed by 
sale and delivery. This is directly contrary to the decision in Chase 
v. Whitmore, supra. There, as we have said, the note was not 
negotiable, but it had been indorsed in blank by the payee, and by 
reason of that fact the title thereto could be passed by sale and 
delivery without further indorsement, and it was, in legal effect, 
thereafter payable to bearer, either before or after maturity. Chase 
had obtained it by sale and delivery after the first indorsement. 
Yet it was there decided that it was not a negotiable instrument 
as between Chase and Whitmore, and that the latter derived no 
title to the note by his purchase from one who had neither title 
nor authority from the true owner to sell it. 

It may be that some of the reasons which led to the exception of 
negotiable instruments from the general rule that a seller can give 
no better title than he has himself would apply with equal force 
to instruments payable to bearer, but not negotiable in form. But 
this is not sufficient excuse or reason for including such instruments 
within the exception. The exception has been established from time 
' immemorial, and it has hitherto been confined to negotiable instru- 
ments, money and currency. It is to be presumed that this is gen- 
erally understood; that the owners of such property guard the same 
with greater care for that reason, a care which the owners of 
other property need not exercise. It would be unjust and inadvis- 
able as a matter of policy to extend the exception by a judicial de- 
cision. And besides, it would be judicial legislation, a thing for- 
bidden to the courts. Moreover, in this state, the same cause would 
logically extend the exception to all personal property. The Code 
makes the title to all such property transferable by oral sale and 
delivery of possession, and where it so passes, the Code allows the 
buyer to sue in his own name to recover it, if a chattel, or to enforce 
it if it consists of a promise to pay money. We apprehend that even 
the respondents’ counsel would shrink from these logical conse- 
quences of this part of their argument. 

It is further argued that every note or bond payable to bearer 
is negotiable by mere delivery, and is therefore a negotiable instru- 
ment, regardless of its form. The argument of this head is sup- 
ported mainly by extracts from opinions of the courts of other 
jurisdictions in which the word “negotiable” is used in a sense dif- 
ferent from that which it has in the phrase “negotiable instrument.” 
Any contract to pay money the title to which may be passed by 
delivery alone, or by indorsement, is “negotiable,” in the sense in 
which the word is often used. When the title has so passed, it is 
often said that the instrument has been “negotiated.” But the fact 
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that title may be so passed does not make it a negoiable instrument. 
within the meaning of the Civil Code, nor within the meaning of that 
term as used in the decisions which except negotiable instruments 
from the general rule regarding sales by a finder or a thief. This 
statement is well illustrated by reference to the case of an ordinary 
negotiable instrument made payable to bearer, or indorsed in blank 
by the payee and which has become past due. It is then negotiable, 
in the meaning above referred to, by mere delivery, the same as it 
was before maturity, but it is no longer a negotiable instrument, 
nor within the exception as to sales by a finder or thief. Chase v. 
Whitmore, supra. 

Respondents cite Mohr v. Byrne, 135 Cal. 87, 67 Pac. 11. The case 
holds that the purchaser by assignment of a chose in action which 
is not a negotiable instrument takes it free from a secret trust, 
whereby a third person had acquired an interest in it not apparent on 
its face. A similar rule applies to all property. But there the prior 
holders were the lawful owners of the legal title. There was no 
sale by a thief or finder, and no such question as is here presented 
could have arisen. The application of the arbitrary exception re- 
specting such sales of negotiable instruments was not involved or 
discussed. The case does not aid the respondents. 

There is nothing in the facts found which constitutes an estoppel 
in favor of the defendants. The transaction was not one in which 
Baker was assuming to dispose of the bonds in behalf of the bank, 
so that his position as assistant cashier might imply that he was 
authorized to do so. He was acting for himself, and he told the 
defendants that he was the owner. He merely had the possession 
of the bonds. His possession, for the purpose for which he took 
them, was wrongful. He had them without the authority, knowl- 
edge, or consent of his principal, who was the true owner, and in 
violation of his duty as an agent, or employee. The case is not as 
strong as that of Chase v. Whitmore, supra, where the agent had 
been expressly intrusted with the possession of the note which he 
wrongfully sold. Here the possession as well as the pledge thereof 
was wrongful. In that case the court held that there was no 
estoppel in favor of the buyer. It is decisive of the case at bar on 
this point also. See, also, Yamato v. Bank, 170 Cal. 351, 149 Pac. 
&26, to the same effect. 

For these reasons, we are of the opinion that the court below 
erred in its conclusions of law, and in giving judgment for the de- 
fendants. It is unnecessary to consider the other objections urged 
in supporting the appeal. 

The judgment is reversed. 
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BANK NOT RESPONSIBLE FOR PRESIDENT’S REP- 
RESENTATIONS AS TO VALUE OF STOCK. 


Parmers’ State Guaranty Bank v. Cromwell, Supreme Court of Oklahoma, June 25, 
1918. 173 Pac. Rep. 826. ‘ 


. 


The defense to a note made by the defendant and payable to . 
the plaintiff bank was that the note represented the purchase 
price of shares of stock in the bank, that the defendant bought 
the-n after being assured by the president and cashier that they 
were worth the price paid and that the stock turned out to be 
worthless. It was held that the president and cashier had no 
authority to represent the bank or make it liable in a transaction 
of this kind and that the bank could enforce the note. 


Commissioners’ Opinion, Division No. 2. Error from District 
Court, Custer County; Thos. A. Edwards, Judge. 

Action by the Farmers’ State Guaranty Bank against C. E. Crom- 
well. Judgment for defendant, and plaintiff brings error. Reversed 
and remanded, with direction to grant a new trial. 

Geo. T. Webster, of Clinton, for plaintiff in error. Massingale & 
Duff, of Cordell, for defendant in error. 

GALBRAITH, C. The plaintiff in error, as plaintiff in the trial 
court, commenced an action against the defendant in error, as defend- 
ant, to recover on a promissory note for $1,360, with interest from 
August 9, 1914, and attorney’s fee of $100. The answer was a gen- 
eral denial, and the affirmative defense of failure of consideration 
and fraud and deceit on behalf of the plaintiff, in this, that the note 
represented the purchase price of eight shares of the capital stock 
of the plaintiff bank, which the defendant purchased from a third 
party by the name of Ross, but, before purchasing, the defendant 
advised with the cashier of the plaintiff and its president in regard 
to the value of the stock, and was misled by the advice falsely 
and fraudulently given, and was thereby led to believe that the 
stock was of great value, and purchased the same, when as a matter 
of fact it was worthless then as it afterwards proved to be. The 
cause was tried to the court and a jury, and a verdict returned for 
the defendant. On the denial of a motion for new trial, the judg- 
ment rendered was brought here for review. 

A number of errors are assigned, one in the denial of the motion 
to direct a verdict, and another, errors in the admission of testimony. 

The controlling facts, as disclosed by the record, are as follows: 
The plaintiff in error is a state banking corporation, located at 
Thomas, Custer county, Okla. At the time of the execution of the 


WOTE:—For other similar decisions see Banking Law Journal Digest and 
Supplement, §§ 332-341. 
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note in suit its cashier was one Garner and its president was one 
Huston. The defendant in error was a customer of the bank, but 
not a stockholder, and was engaged in the drug business in Thomas. 
He was indebted to the bank, as evidenced by his promissory note, 
in the sum of $2,100. Cromwell arranged with a man by the name 
of Ross to buy his interest in the drug store, provided the stock in 
* the plaintiff bank would be accepted in payment thereof; Ross pro- 
posing to transfer eight shares of stock at the valuation of $162 
each in consideration for Cromwell’s interest in the drug store. 
Cromwell agreed to accept the stock, provided he could satisfy him- 
self that it was worth the money that Ross asked for it. His testi- 
mony in regard tq what he did to inform himself of the value of 
the stock is all the testimony oy this point in the record, and is as 
follows: 


“Q. Now, referring to the transaction at the time you took the 
assignment over from Ross, tell the jury what was said with ref- 
erence to the bank taking your note for part of the Ross stock? 
A. I told them that I would have to give them my note for it; in- 
tended to give my note to them for the eight shares of stock. Q. 
Who was you talking to at that time? A. I was talking to Mr. 
Garner. Q. What did Mr. Garner say with reference to that adjust- 
ment of the notes? A. He said it was—it would be all right. Q. 
What further was said at that time between you and Mr. Garner? 
A. I asked the value of the stock, what it was worth. Q. What did 
he say? A. He figured out the stock was worth $1.83. Q. How did he 
figure it out? A. He took the building, capital stock, fixtures. Q. 
What other statement, if any, did he make? A. Well, before that 
he said the stock was selling at $1.50, but he said that it was actually 
worth $1.83. Q. Is that all he said? A. No, I asked him in regard to 
bad paper in the bank; he said there was a small amount in there. [| 
asked him the amount of it; he said about $2,500. Q. Did he make 
any reference to the note he considered bad paper? A. He did. Q. 
What paper did he name? A. He said the Bank of Taloga note for 
$2,500. ©. Did he name any other note as being bad? A. No, sir. 
Q. Have you told the jury all John Garner said on that occasion? 
A. I was telling him what I was going to do, and why I came to see 
him, and what I contemplating doing, and I wanted to find out the 
condition of it, whether it was a profitable investment, and he said 
it was, he said the bank stock would pay out itself there at the 
bank. Q. Did he say anything more about the bad paper? A. No; 
he did not. Q. What did he say, if anything, with reference to the 
undivided profits? A. He turned to Mrs. Combs, and asked her what 
the undivided profits was. She told him $3,500. She turned to the 
book and found out it was right, about $3,500. He said the undi- 
vided profits would more than cover the bad paper. Q. Well, is that 
all he said at that time? A. Well, we were talking there quite a 
while that evening—I do not remember whether it was evening or 
not—it was that day. Q. Where was Ross at that time? A. He was 
over at the drug store.” 





THE BANKING LAW JOURNAL 797 


The witness further testified in regard to the conversation with 
the president of the bank, as follows: 

“Q. Did you ever talk with any other officer of the bank with 
reference to its condition during that period of time? A. I talked 
with Mr. Huston once about the time I was making the trade, at 
several times with Mr. Huston. Q. Where was Mr. Huston when 
you talked to him? A. He was at the drug store. Q. Did you con- 
sult him about the condition of the bank to inform yourself about 
the value of this stock prior to the time you closed your deal, with 
the bank? A.I did. Q. Where did you see John Huston at that 
time? A. He was at the drug store. Q. What did John Huston say? 
A. He said the stock was worth $1.62, well worth it. Q. And that 
was in regard to the value of the stock; that was prior to the time 
you bought it? A. Yes, sir.” 


This witness testified that, relying on these representations of 
the cashier and the president of the bank, he made the deal with 
Ross, and executed his note for the purchase price, being the note in 
suit, but by an arrangement between Ross and himself and the bank 
the note was executed to the bank, and in the transaction he took up 
his $2,100 note the bank then held against him; that afterwards an 
assessment against the capital stock of the bank of 100 per cent. 
was made; that he refused to pay the assessment, and his stock 
was sold, and he did not receive anything for it. There was no 
evidence to show that the cashier and the president of the plaintiff 
were clothed with any other powers than those prescribed for such 
officers under the state banking law. 

At the close of the evidence a motion was presented to direct a 
verdict for the plaintiff, and denied, and this is assigned as error. 

It is argued in support of this assignment that it appears from 
the defendant’s testimony that the officers of the bank were acting 
without the scope of their authority in giving the information to 
Cromwell, even if they did make the representations as he contends, 
and that he was misled and deceived thereby, and sustained the 
loss claimed, and that the bank is not liable; that it is no part of 
the duties of the president and cashier to give out information as 
to the financial condition of the bank, or to advise as to the value of 
its stock, and that they have no authority to pass out such informa- 
tion to customers who were not stockholders or directors of the 
bank; and, if they did so, it was simply a gratuitous service, and 
did not create any liability on the part of their principal, the bank. 

Section 262, Rev. Laws 1910, provides, in part, as follows: 


“The affairs and business of any banking association organized 
under the laws of this state shall be managed and controlled by a 
board of directors of not less than three or more than thirteen in 
number, who shall be selected from the stockholders, at such time 
and in such manner as may be provided by the by-laws of the associa- 
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tion. * * * The board shall select from among their number the 
president and secretary, and shall select from among their stock- 
holders a cashier. Such officers shall hold their offices for a term 
of one year and until their successors are elected and qualified. The 
board shall require the cashier and any and all officers having the 
care of the funds of the bank to give a good and sufficient bond, to 
be approved by them, and held by the state banking board. The 
board of directors shall hold at least two regular meetings each year, 
and at such meetings a thorough examination of the books, records, 
funds and securities held by the bank shall be made and recorded in 
detail upon its record book, and a certified copy thereof shall be 
forwarded to the bank commissioner and to each stockholder of 
record within ten days.” 

In Wilkin-Hale Bank v. Herstein, 48 Okla. 628, 149 Pac. 1109, the 
first paragraph of the syllabus reads: 


“The affairs and business of a banking corporation under section 
283, Comp. L. 1909, are managed and controlled by the board of 
directors. The statute is silent as to the duties of the president. 
He is, however, the presiding member of the board of directors, and 
may be delegated the authority of exercising personal supervision 
over the affairs of the bank; if such authority is not delegated to 
him, he has only such authority as is inherent in the office itself.” 


In that case the president of the bank made fraudulent representa- 
tions as to the value of the stock of the bank, and induced defendant 
to purchase it, and the court held that, inasmuch as the bank had 


not authorized him to make such representation and had no knowl- 
edge of his unauthorized acts, the same were without the scope of 
his authority as president, and the bank was not bound thereby. 

The Supreme Court of Alabama announces the rule in Singer Mfg. 
Co. et al. v. Taylor, reported in 150 Ala. 574, 43 South. 210,9 L. R. A. 
(N. S.) at 929, 124 Am. St. Rep. 90, as follows: 


“The liability of the principal for the torts of the agent, when not 
based upon a breach of duty arising out of contract, as in the case 
of common carriers, is based upon principles of public policy. It is 
essential to such liability that the tort of the agent, if not authorized 
or ratified by the principal, should be committed by the agent in 
the course of the business of the principal and of the agent’s em- 
ployment.” 

A case in point is Commercial National Bank of Beeville v. First 
National Bank of Cuero, 97 Tex. 536, 80 S. W. 601, 104 Am. St. Rep. 
879, where the Cuero bank sought to hold the Beeville bank liable 
for the loss sustained by it on account of the forgery of a signa- 
ture to a note, which it had accepted upon the representation of 
the cashier of the Beeville bank that the signature was genuine. 
The court in denying the liability of the Beeville bank say that the 
facts do not show a transaction embraced in the provisions of the 
banking law, but do show that it was a matter in which the Bee- 
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ville bank was not interested, and was a mere courtesy between the 
officers of the two banks, performed gratuitously by the cashier of 
the Beeville bank for the accommodation of the officers of the Cuero 
bank, to aid them in making a loan. 

In United States v. Bank of Columbus, 21 How. 356, 16 L. Ed. 130, 
the cashier of the defendant bank gave to one of its directors, Mr. 
Minor, a statement that he was authorized on behalf of the bank 
to “contract with the Treasury Department of the United States 
for the transfer of money from the east to the south and west for 
the government,” and upon the force of the statement of the cashier, 
the Secretary of the Treasury contracted with Mr. Minor for the 
transfer of $100,000 from New York to New Orleans. Minor re- 
ceived and cashed the draft, but the government did not receive the 
money at New Orleans. The United States brought suit against 
the Columbus bank, alleging that it was liable for the loss on account 
of the letter its cashier had given to Minor. The United States Su- 
preme Court held that the cashier had no authority to make such 
representations on behalf of the Columbus bank, and that it was 
not liable for the loss sustained in consequence of the reliance upon 
the false statement. 

In Crawford v. Boston Store Mercantile Co., 67 Mo. App. 39, a 
firm of merchants secured from the cashier of a bank a statement 
to the effect that the firm was “solvent and would pay for all that 
they would buy.” Upon this statement the firm obtained credit, and, 
having failed in business, it was sought to hold the bank responsible 
for the loss. The court held that the cashier had no authority to 
give such a statement, and therefore the bank was not liable for 
the damage. 

Likewise the representations of Garner, the cashier, and Huston, 
the president, as to the value of the stock in the plaintiff bank, and 
as to the bank’s business condition, even if made, as contended by 
Cromwell, were not made in the line of their duty as officers of the 
bank, and were not within the scope’of their authority as president 
and cashier, and the bank was not liable therefor. The defendant’s 
evidence shows that the things relied upon to defeat the recovery 
on this note were mere personal transactions, not concerning the 
business of the bank, and that liability, if any resulted therefrom, 
rested upon the officers and not upon the bank. It is no part of 
the duty of the bank cashier to pass out, gratuitously or otherwise, 
_ to prospective purchaser; of stock in the hank, information as to the 
financial standing of the bank, or to advise as to the value of its 
stock, nor is it any part of the duty of the president of the bank to 
advise such persons as to the value of the stock. The record does not 
show that either the cashier or president were authorized to make 
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representations of this kind or character, or that the board of direc- 
tors had any knowledge that they had made such representations, 
and for that reason there can be no grounds for the contention that 
the wrongful acts of the officers had been ratified by the directors. 
Lamon v. Speer Hardware Co., 198 Fed. 453, 119 C. C. A. 1; Federal 
Trust Co. v. Coyle, 34 Okla. 635, 126 Pac. 800; Cargile v. Union State 
Bank, 40 Okla. 506, 139 Pac. 701. 

In this view of the case it will not be necessary to consider the 
other assignments of error, and particularly those urged in regard 
to the admission of letters from the banking department to the bank 
criticizing the management of the bank. These letters were doubt- 
less incompetent upon the theory they were admitted; but, as we 
view the case, the condition of the bank and the representations in 
regard to it can have no possible relevancy under the law of the 
case as herein declared. 

On account of the error in refusing to direct a verdict for the 
plaintiff, the case is reversed, and the cause remanded, with direc- 
tions to the trial court to grant a new trial. 


ACTION BY NATIONAL BANK IN FOREIGN 
STATE—GUARANTY. 


Hieston v. National City Bank of Chicago, Court of Appeals of Maryland, April 2, 
1918. 104 Atl Rep. 281. 


The bringing of an action in Maryland by an Illinois Na- 
tional Bank does not constitute “doing business” in Maryland 
within the meaning of the statutes of that state, requiring for- 
eign corporations “doing business” therein to file a certificate 
with the secretary of state. 

A guaranty in writing by a woman of the prompt payment 
of her husband’s indebtedness to a national bank may be en- 
forced by the bank; the bank’s forbearance to institute legal 
proceedings against the husband is a sufficient consideration 
for the wife’s guaranty. 


Appeal from Baltimore City Court; Chas. W. Heuisler, Judge. 

“To be officially reported.” 

Action by the National City Bank of Chicago, a corporation, 
against Grace Hieston. Judgment for plaintiff and defendant ap- 
peals. Affirmed. ; 

Herbert B. Stimpson, of Baltimore, for appellant. L. Vernon 








MOTE:—For other similar decisions see Banking Law Journal Digest and 
Supplement, §§ 213, 274. 
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Miller and George Weems Williams, both of Baltimore, for ap- 
pellee. 

BRISCOE, J. This is a suit upon a contract of guaranty, dated 
the 5th day of January, 1914, and executed in the city of Chicago, 
in the state of Illinois, by the defendant to the plaintiff. The ap- 
pellant, the defendant below, is a married woman, temporarily re- 
siding in Baltimore city, in this state, but her husband is a citizen 
and a resident of the state of Illinois. Service of summons was 
obtained upon her in this state, where she had been residing, .a 
or about the period of three years, prior to the institution of the 
suit. The appellee, the plaintiff below, is a nonresident corpora- 
tion, duly incorporated under the laws of the United States, and 
carrying on the banking business in the city of Chicago, in the 
state of Illinois. The contract of guaranty is attached to and made 
part of the declaration, and is as follows: 


“Individual or Corporation. I hereby request the National City 
Bank of Chicago to give and continue to Walter Hieston credit as 
he may desire from time to time, and in consideration of all and any 
such credit given him I hereby guarantee prompt payment when 
due of any and all indebtedness now due or which may hereafter 
become due from him to said bank, howsoever created, or arising, 
or evidenced, to the extent of five thousand dollars ($5,000), and 


waive notice of the acceptance of this guaranty, and of any and 
all indebtedness at any time covered by the same. This guaranty 
shall continue until written notice from me of the discontinuance 
thereof shall be received by said the National City Bank of Chicago. 
“{Signed] Grace Hieston. 


“Chicago, Ill., Jan’y 5, 1914.” 


The declaration contains three counts in assumpsit, and a fourth 
count declaring upon the guaranty. This court avers, in substance, 
Walter Hieston, the husband of the defendant, was indebted to the 
plaintiff in a large amount, exceeding $5,000, and the plaintiff was 
then about to enforce by suit its claim against him, and thereupon 
the defendant executed the guaranty set out and stated in the dec- 
laration. It further avers that upon receipt of the guaranty the 
plaintiff notified the defendant by letter dated January 5, 1914, 
which letter was duly received by the defendant, that the plaintiff 
in consideration of the guaranty agreed that it would start no suit, 
looking toward the recovery of a judgment on the indebtedness 
due by the husband to the plaintiff, for, a period of 30 days, from 
the 5th day of January, 1914, that the husband had not paid the 
whole or any part of the debt due by him, at the time of the execu- 
tion of the guaranty, and that the debt, exclusive of interest, large- 
ly exceeds the sum of $5,000. And that the plaintiff has notified 
the defendant of this fact, and has demanded the payment by her, 
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but she has failed and refused to pay the same, in accordance with 
the guaranty. At the trial of the case, in the Baltimore city court, 
the defendant reserved four bills of exceptions to the rulings of 
the court upon the evidence and prayers. There were also other 
rulings of the court, upon the pleadings and upon a motion to post- 
pone or to discontinue the case; but, as we find no reversible error 
in the last-named rulings, we will first consider the controlling 
questions which are presented by the record, in their regular order. 

The first exception presents the ruling of the court, in refusing 
the defendant’s motion to postpone the case, upon the ground that 
the plaintiff bank could not maintain this action because it had not 
filed with the secretary of state, prior to the trial, the certificate 
required by article 23, §§ 93, 94, of the Code. The answer to this 
contention is very obvious, and that is the bringing of a suit by a 
National Bank in our state courts cannot be held to be “doing busi- 
ness herein,” and that article 23, §§ 93, 94, has no application to 
a case of this kind. There was no error in overruling and refusing 
the defendant’s motion, set out in this exception. 

The second, third, and fourth bills of exception contain the rul- 
ings upon evidence. The second and third exceptions embrace the 
ruling of the court in sustaining objections to the following ques- 
tions asked the witness) Walter Hieston, in the course of the trial: 


“Q. What was the immediate cause of your getting indebted to 
the bank? Q. What did you say to Mrs. Hieston, in reference to 
her signing this (meaning the guaranty)?” 


The testimony in the case, upon the main facts, was practically 
undisputed. The indebtedness of the husband of the defendant to 
the plaintiff, the guaranty of the defendant to pay a portion of this 
debt, and the failure of the defendant to pay the debt as guaranteed, 
are admitted, and are also clearly established by the evidence. 

While the consideration for the guaranty is not set forth in the 
guaranty itself, it is sufficiently shown by the other testimony in 
the case to answer the requirements of the statute. 

By section 38 of article 35 of the Code of Public General Laws, 


it is provided: 


“Where an action, suit or * * * proceeding is brought for 
the purpose of charging any person on a special promise to be an- 
swerable for the debt, default or miscarriage of another person, it 
shall not he necessary to show that the consideration for such prom- 
ise is in writing.” 


The guaranty, however, upon which the action in this case is 
brought is in writing and signed by the party to be charged there- 
with, and the consideration therefor is set out in a letter by the 
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bank, which was given to the defendant simultaneously with the 
execution of the guaranty. The letter is as follows: 


“Chicago, January 5, 1914. 
“Mrs. Grace Hieston, 325 Belden Avenue, Chicago—Dear Madam; 
In consideration of receipt of your guaranty, $5,000.00, guarantee- 
ing the indebtedness owing by Walter Hieston to this bank, we 
hereby agree that we will start no suit looking toward the recovery 
of a judgment on such indebtedness for a period of thirty days from 
the date of this letter. 
“Very truly yours, W. T. Perkins, 
“BBW Assistant Cashier.” 


The law is well settled in this state by a long line of authorities 
that the forbearance to institute legal proceedings is a good con- 
sideration for a promise by a third person to pay the debt of an- 
other, even though no actual benefit accrue to the party under- 
taking. Thomas v. Delphy, 33 Md. 373; Emerick v. Coakley, 35 
Md. 188; Bowen v. Tipton, 64 Md. 275, 1 Atl. 861. 

Finding no error in the rulings of the court below, the judgment 
will be affirmed. 

Judgment affirmed, with costs. 


BANK LIABLE FOR PAYING FORGED CHECK. 


Denbeigh v. First National Bank of Seattle, Supreme Court of Washington, June 15, 
1918. 174 Pac. Rep. 475. 


The defendant bank paid a $3,500 check from the plaintiff’s 
account, the signature on which was forged by the plaintiff’s 
bookkeeper: The plaintiff discovered the forgery 18 days later 
and immediately notified the bank. A printed rule on the pass 
book and on the bank’s monthly statements provided that er- 
rors must be reported within 10 days. It was held that this 
was not binding on the plaintiff because it had not been called 
to his attention and the bank was held liable. 


Department 1. Appeal from Superior Court, King County; Ken- 
neth Mackintosh, Judge. 

Action by A. G. Denbigh against the First National Bank of Se- 
attle. Judgment for defendant, and plaintiff appeals. Reversed 
and remanded, with directions. 

Herr, Bayley & Croson, of Seattle, for appellant. Hughes, Mc- 
Micken, Dovell & Ramsey, of Seattle, for respondent. 





NOTE:—For other similar decisions see Banking Law Journal Digest and 
Supplement, § 190. 
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TOLMAN, J. Appellant brought this action to recover $3,500 
from the respondent, which amount he alleges was wrongfully paid 
out by the respondent on a forged check and charged to his account. 
The complaint is in the usual form, setting up a deposit by the ap- 
pellant with the respondent bank; that the sum of $3,500 remained 
so on deposit to his credit; that he drew his check therefor, and pre- 
sented the same, and demanded payment, which payment was re- 
fused; and demands judgment for the amount thereof. 

The answer denies that the appellant then had on deposit $3,500, 
or any other sum, and affirmatively sets up, First: That the pass- 
book which was furnished by the respondent to the appellant con- 
tained on the outside of its front cover- the following: 


“First National Bank, Seattle, Wash., 
“In account with A. G. Denbigh, Purchasing Department. 
“Notice. 


“Always bring this book with your deposits. See that the entries 
agree with your tickets. Please call for your statement on the first 
of each month, and report difference, if any, at once. 

“The bank in receiving out-of-town checks and other collections, 
acts only as your agent and does not assume any responsibility be- 
yond due diligence on its part, the same as on its own paper.” 

That at the close of business each month the respondent, in ac- 
cordance with the general banking custom, prepared for each of its 
customers a monthly statement showing the state of the account 
with such customer, the dates and amounts of checks drawn against 
the customer’s account and cashed by the bank during the month, 
the amount deposited to the credit of the customer, and the balance 
standing to the credit of the customer at the close of business for 
such month. That each of such statements contained upon its 
face, in plain type, the following: 

“If no error is reported in ten days, the account will be consid- 
ered correct.” 

The affirmative answer further alleges: That the appellant 
maintained in his employ as bookkeeper one S. Boyd; that Boyd on 
or about the 10th day of January, 1917, called at the bank for the 
December statement of appellant’s account, and the cancelled checks 
for that month, and receipted for the same; that thereafter, on Feb- 
ruary 2, 1917, Boyd called for appellant’s January statement of ac- 
count and canceled checks for the month of January, received the 
same, and gave the following receipt: 


“Received of the First National Bank, Seattle, Wash., statement 
of vouchers of my (our) account. I (we) agree to examine the 
statement carefully, and, if not correct, to give notice and make all 
reclamations within ten days. 

“Date balanced, Jan. 31, 1917. 
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“Vouchers returned, 24. 
“Date received; Feb. 2, 1917. 


“Denbigh P. Dept., per S. Boyd.” 

That no objection or complaint was made by the appellant to the 
correctness of said bank statement, or the genuineness of the can- 
celed checks returned, within 10 days after the receipt thereof, or 
at all, until on or about February 20, 1917. That the January state- 
ment so delivered showed the payment of the check now in con- 
troversy, and left a balance standing to the credit of the appellant 
in the sum of $919.38, which sum had been withdrawn prior to the 
commencement of this action. 

The evidence is not conflicting, the only issue being the relative 
weight to be given to the several parts and the conclusions to be 
drawn therefrom. 

The trial court made findings of fact and conclusions of law 
which, so far as now material to the matter in controversy, were 
in effect: That the appellant opened the account with the respon- 
dent about December 15, 1916, under the name and style of “A. G. 
Denbigh Purchasing Dept.,” with the authorized signature of Alex- 
ander Denbigh, who was then in charge of the appellant’s business 
in Seattle supplying the respondent with the signature upon the 
usual identification card. That Alexander Denbigh received from 
the bank a passbook containing, among other things, the notice: 

“Please call for your statement on the Ist of each month, and re- 
port differences, if any, at once.” 

That the appellant had in his employ a bookkeeper, one S. Boyd, 
who had charge of appellant’s books and accounts, including his 
passbook, and was from time to time authorized by the appellant to 
present checks drawn on said deposit account with the respondent 
and receive the cash thereon. That the appellant had employed 
Boyd on the recommendation of the Seattle Hardware Company. 
That shortly after the Ist day of January, 1917, Boyd presented the 
appellant’s passbook to the respondent bank and received the can- 
celled vouchers and statement of appellant’s account to and in- 
cluding December 31, 1916, and signed a receipt therefor, on which 
on its face, in plain type, appeared the following: 


“If no error is reported in ten days, the account will be considered 
correct.” 
That on January 10, 1917, Boyd presented to the respondent’s 


exchange teller a check numbered 30, for $3,500, purporting to be 
signed by the appellant’s authorized signature, namely, “A. G. Den- 
bigh Purchasing Dept., by Alexander Denbigh.” That the teller 
having, in the exercise of due care, examined said signature, and 
compared the same with the identification card of the appellant’s 
authorized signature previously filed with the bank, and having de- 
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termined to his satisfaction that the signature on the check was 
appellant’s true, genuine, and authorized signature, and that the 
amount of the check was on deposit to the appellant’s credit, the 
respondent thereupon received the check, and paid it by delivering 
to Boyd its cashier’s check to the order of A. G. Spaulding, in the 
sum of $3,500, which cashier’s check was subsequently paid and sat- 
isfied by the respondent in the ordinary and regular course of busi- 
ness. The trial court further found that Boyd again presented the 
appellant’s passbook to the respondent bank on or about the second 
day of February, 1917, and received and receipted for the can- 
celled checks and statement of appeliant’s account for the month 
of January. That Alexander Denbigh was absent from his office 
and from the city of Seattle from about January 19th until Febru- 
ary 12 or 13, 1917. That Boyd left the employ of the appellant on 
or about February 12, 1917, and absconded from the city of Seattle 
on or before February 15, 1917. That prior thereto, while in the 
appellant’s employ, and without his actual knowledge, Boyd had 
been under arrest in King county for the commission of a crime upon 
proceedings instituted by the prosecuting attorney of King county, 
and upon arraignment had been released upon bond, and had there- 
after in the month of January, 1917, deposited in court in said crimi- 
nal proceeding an additional cash bond of $1,000 for his appearance. 
That immediately upon the return of Alexander Denbigh to Seattle 
he employed a bookkeeper to take charge of the appellant’s books, 
and that such bookkeeper discovered a discrepancy of $3,500 between 
the bank balance as shown by the passbook and the balance as shown 
by the stubs in the appellant’s checkbook, and called the same to 
the appellant’s attention on or about February 20, 1917; whereupon 
the appellant immediately notified the respondent thereof. 

It will be noted that the trial court has failed to find whether 
or not the check here in controversy was in fact a forged instru- 
ment. 

The respondent contends that the burden is upon the appellant 
to show that the signature to the check in question was a forgery. 
This is no doubt the law, and we think the appellant did so show 
by a preponderance of the evidence. The testimony of Alexander 
Denbigh as to the manner and method of signing checks only while 
attached and in place in the checkbook, properly filled out, both as 
to the stub and the check; the checkbook itself, which shows no 
stub numbered 30 to correspond with the check in question; the 
appellant’s complete denial of the signing of such a check; his de- 
nial of acquaintance with, knowledge of, or business relations with 
Spaulding, who received the proceeds, and the significant fact of the 
disappearance of the check itself when it came into the hands of 
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Boyd—present as complete a case as the circumstances pearmit, and 
the persuasive evidence of the forging of another check or checks 
at about the same time by Boyd on his employer’s account in the 
Bank of California is not needed to enable this court to find that 
the signature to the $3,500 check involved here was in fact a forgery, 
and that the forgery was committed by Boyd, the bookkeeper, who 
received the monthly statements of appellant from the respondent 
on February 2, 1917. Nor is the convincing weight of this proof 
in any manner overcome or lessened by respondent’s suggestion 
that checks numbered 28, 29, 31, and 32, all shown by the stubs in 
the checkbook, and bearing the same date as the forged instrument, 
which is numbered 30, were probably all signed at the same time, 
and that Boyd might have filled in the body of the check numbered 
30, inserted it among the other four checks just referred to bearing 
the same date, and procured the appellant’s duly authorized signa- 
ture to the five checks without discovery. This argument rests 
upon supposition only, and can be sufficiently answered by suggest- 
ing that, if Mr. Denbigh’s methods and habits as to signing checks 
were as shown by the testimony, the risk of immediate discovery 
would have been too great for any one with reasonable judgment 
to assume. And, moreover, if that had been the course followed, 
check No. 30 would never have been destroyed by Boyd, as its con- 
tinued existence would perhaps have protected him from detection 
and prosecution. 

The implied contract between the bank and its depositor is that 
the bank will pay out the funds of the depositor only upon order 
from the depositor to that effect. It follows, then, that if the bank 
pays out funds upon an instrument purporting to be the check of its 
depositor, the signature upon which turns out to be a forgery, no 
right exists in the bank to charge the amount of the item against 
the account of the depositor, since the payment was wholly without 
any authority from him. This is elementary, and needs the cita- 
tion of no authorities. The only exception is where the depositor, 
by his course of conduct, negligence, or laches, has created a con- 
dition which estops him. 

We are quite clear that the appellant was not negligent in his 
manner of employing the bookkeeper, Boyd, he having employed 
him upon the recommendation of a reputable and well-known busi- 
ness concern. Nor was he negligent in failing to discover that Boyd 
had been arrested upon a criminal charge of bigamy. It appears 
by the testimony that Boyd was going under an assumed name, 
and nothing in the testimony convinces us that the appellant was 
to put on notice as to Boyd’s dishonesty by anything which may 
have been published in connection with the criminal proceeding. 
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We are equally clear that the notice printed on the outside or 
front cover of the bank passbook, and the form of receipt for the 
monthly statement and vouchers requiring notice to be given within - 
10 days, were not specially called to the appellant’s attention, and 
did not become a contract between the parties, and that it was not 
necessarily negligence on the part of the appellant to fail to com- 
ply strictly therewith. We are’ more specially of this opinion be- 
cause of our statute (Rem. & Bal. Code, § 3363), which provides: 


“No bank or trust company shall be liable to a depositor for the 
payment by said bank or trust company of a forged or raised check, 
unless within sixty days after the return to the depositor of the 
voucher of such payment, such depositor shall notify the bank or 
trust company that the check so paid was raised or forged.” 


While it is true that this statutory provision states the extreme 
limit within which such notice must be given in order to bind the 
bank, yet, the Legislature having fixed a limitation period, we do 
not favor a shorter limitation period by private contract, unless 
strictly proven. Such a contract should never be presumed. Within 
the 60-day statutory period each case must be determined from its 
own facts; and the question as to what is a reasonable time for the 
giving of such notice will depend upon the particular circumstances 
of the particular case, and not upon the arbitrary dictum of the 
bank. 

Was the appellant negligent in not reporting the forgery to re- 
spondent bank until February 20, 1917? It is argued that he was 
so negligent because knowledge of the forgery will be imputed to 
him as of February 2, 1917, when Boyd, his bookkeeper, and the 
forger of the check, obtained the statement and canceled checks, 
including the forged instrument, from the respondent bank. 

The general rule laid down in 7 Corpus Juris, p. 687, is that: 


“* * * When a depositor’s passbook has been written up and 


returned to him with the canceled checks which have been charged 
to his account, it is his duty to examine such. checks within a rea- 
sonable time, and to report any forgeries or alterations which he 
has discovered, failing in which he cannot, if his failure has resulted 
in detriment to the bank, dispute the correctness of the payments 


shown. * * ™ 

The authorities are by no means in harmony as to what is a 
reasonable time within which the depositor should report such for- 
geries or alterations, especially in cases where the employee who is 
responsible for the forgeries himself obtains the statements and 
vouchers from the bank. A leading case upon which the respond- 
ent seems to rely is that of Leather Manufacturer’s Bank v. Mor- 
gan, 117 U. S. 96, 6 Sup. Ct. 657, 29 L. Ed. 811, in which it appears 
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that the bookkeeper began his wrongdoing in September, 1880,. and 
continued the same to February 13, 1881, and that his peculations 
were discovered in March following. The depositor’s bankbook ap- 
pears to have been balanced monthly, or at frequent intervals; and 
if the employer had examined the several balancings, as was finally 
done in March, 1881, he would have “easily discovered” the wrong- 
ful withdrawal of the money. And the court properly held that 
the employer had failed to exercise that degree of care which, under 
all the circumstances, it was his duty to do. 

Likewise in Myers v. Southwestern National Bank, 193 Pa. 1, 
44 Atl. 280, 74 Am. St. Rep. 672, the employe’s wrongdoing covered 
a period of from March, 1891, to November, 1893, during all of 
which time he received the vouchers and statements from the bank, 
and concealed the facts from his employer. But the employer was 
held to have been negligent in never, during all that time, supervis- 
ing the work of the employe or checking up his account with the 
bank. 

So with all of the cases cited by the respondent upon this point, 
the period of delay in checking up and supervising the employe 
guilty of wrongdoing varies from a few months to several years. 
And in no case which has been called to our attention, or which 
we have been able to discover, has the court been called upon to say 
that a delay of only a few days, such as occurred in this case, was 
negligence on the part of the depositor. 

In Kenneth Investment Co. v. National Bank of Republic, 96 Mo. 
App. 125, 70 S. W. 173, cited by respondent, a bookkeeper who 
forged his employer’s signature to 21 checks, covering a period 
from June to November, and who obtained the statements monthly 
from the bank, and destroyed the forged checks, thus concealing 
his crime, and keeping open the opportunity to continue, the court 
says: 

“Chatard was engaged in a fraudulent scheme to obtain money 
on forged checks of his employer. To have disclosed the payment, 
cancellation, and return of these forged checks would have prevent- 
ed the consummation of his scheme, and it should not be presumed 
that he would inform his employer of his crime, and we hold that 
= knowledge of the forgery should not be imputed to the plain- 
tiff.” 

In the case at bar the appellant was absent, presumably in the 
pursuit of his business, at the time Boyd procured the statement 
and vouchers on February 2, 1917, and that absence cannot be 
charged against him as negligence. While he owed to the respond- 
ent bank the duty of supervision of the conduct of Boyd, yet he 
had a reasonable time in which to exercise supervision, and to check 
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up the January statement from the respondent bank. This duty 
could not be performed, nor could appellant begin to perform it, 
until his return to Seattle, on February 12 or 13, 1917. The evi- 
dence shows without dispute that he then obtained another book- 
keeper, who came to work on February 17th, or within five days 
after appellant’s return, and who discovered the forgery on Febru- 
ary 20th, or within eight days after the appellant’s return, and that 
the appellant immediately gave the respondent bank notice of such 
discovery. We cannot hold that there was any neglect or unreason- 
able delay shown upon the.part of the appellant. And we can hard- 
ly conceive of any case where, under like circumstances, greater 
diligence was or could be shown. 

Since there was no unreasonable delay in supervising and check- 
ing up Boyd’s work, in discovering the forgery, and in reporting the 
forgery to the respondent bank, it becomes unnecessary to inquire 
whether or not the respondent bank was injured by that delay, 
which we have found to be reasonable and unavoidable under the 
circumstances of this case. 

The judgment is reversed and the cause remanded with instruc- 
tions to enter a judgment in favor of the appellant and against the 
respondent for $3,500, with interest from March 19, 1917, the date 
of the demand, at the legal rate, and costs of suit. 


CORPORATE OFFICIAL USING CORPORATE FUNDS 
TO PAY INDIVIDUAL DEBT. 


——— 


Walton v. Chalmers, Kansas City, Mo., Court of Appeals, July 1, 1918. 205 8: W. 
Rep. 90. 





Where the president of a corporation uses funds belonging to 
the corporation to pay his individual notes and the owner of 
the notes has knowledge of the fact that the president is mak- 
ing such use of the corporation’s money, he is responsible to the 
corporation for the amount thus received by him. 
Appeal from Circuit Court, Jackson County; W. O. Thomas, Judge. 
“Not to be officially published.” 
Action by P. G. Walton and others against David Chalmers. Judg- 
ment for plaintiffs, and defendant appeals. Affirmed. 
Ball & Ryland, of Kansas City, for appellant. R. B. Caldwell and 
J. B. Gage, both of Kansas City, for respondents. 
ELLISON, P. J. The A. M. Hughes Paint & Glass Company was 











WOTE:—For other similar decisions see Banking Law Journal Digest and 
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a corporation organized under the laws of Missouri with a capital 
stock of $250,000. It was adjudged a bankrupt on its own petition, 
and plaintiffs are trustees in bankruptcy in charge of the estate. As 
such trustees, plaintiffs instituted this action for $10,000, money had 
and received by defendant. The judgment, in the trial court, was in 
their favor for $5,000. 

It appears that A. M. Hughes was president of the paint company, 
and that defendant was a large stockholder therein. That defendant 
sold $10,000 of his stock to Hughes and took the latter’s two notes, 
of near equal amounts, for the purchase money. At this time de- 
fendant gave his note for $10,309 to the First National Bank for bor- 
rowed money and turned over, as collateral security therefor, the two 
notes he received from Hughes in purchase of his stock. Afterwards 
Hughes paid his two notes with the money of the paint company (as 
plaintiff alleges) of which, as we have said, he was president. As 
the notes were held as collateral by the bank, the latter received these 
payments, not only as credits on the Hughes notes, but also applied 
them as credits on defendant’s note to it. If Hughes did thus pay 
off his private notes to defendant with the money of the paint com- 
pany and defendant knew he was using the company’s money, he is 
liable to the corporation for it; that is, he is liable to plaintiffs as 
trustees in bankruptcy representing the corporation. Charcoal Co. v. 
Lewis, 154 Mo. App. 548, 136 S. W. 716; McCullam v. Hotel Co., 199 
S. W. 417; Reynolds v. Title Guaranty Co., 196 Mo. App. 21, 189 
S. W. 33; Reynolds v. Gerdelman, 185 Mo. App. 176, 170 S. W. 1153; 
Lewis v. Smith, 179 Mo. App. 348, 166 S. W. 818. 

The payments appear to have been made at five different times, 
aggregating $10,000. It is conceded that they were made by cashiers’ 
checks or drafts issued by the New England National Bank, or the 
Commerce Trust Company, both of Kansas City, which checks or 
drafts were obtained by Hughes on the checks of the paint company, 
executed by him as president. So that instead of Hughes giving 
direct to defendant, or the First National Bank (which held his 
notes), the checks of the corporation, signed by himself as president, 
he gave such checks to the New England National and Commerce 
Trust Company on funds of the paint company, deposited in those 
banks, and received from those banks cashiers’ checks or drafts, which 
were turned over as payments on his notes. It is evident that that 
indirect mode of payment was precisely the same, in its effect, as if 
he had made the checks payable directly to defendant or the First 
National Bank to be applied in payment of his notes. There was 
evidence that one or more of these drafts were payable to defendant 
and by him indorsed, but it is of no importance whether they were 
or not. The important thing is that the funds of the paint company 
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corporation were used by Hughes, its president, to pay his individual 
debt. If this was done with defendant’s knowledge, he can be made 
to return it to the corporation—he runs “the risk of being called upon 
to restore it.” Rochester Co, v. Paviour, 164 N. Y. 281, 58 N. E. 114, 
52 L. R. A. 790. There was abundant evidence and reasonable infer- 
ences and circumstances tending to prove he had such knowledge, 
and that question was submitted to the jury. But defendant earn- 
estly insists that there was no proof that defendant received any of 
the paint company’s money. It is true that Hughes did not take the 
money of the coiapany and lay it in defendant’s hand in payment of 
the notes he gave defendant for his stock. Nor did defendant per- 
sonally receive the check of the corporation signed by Hughes as 
president. Hughes could not safely do either of those things, for the 
reason that defendant had pledged his notes as collateral for his own 
note to the First National Bank. So in that situation Hughes did 
this: He went to the banks where the company’s money was deposited 
and, for the purpose of paying his individual debt, drew the company’s 
check and received on such checks either a cashier’s certificate or a 
draft, which he either gave to defendant, who took them to the First 
Nationat Bank, or took them to the bank himself. It can make no 
difference which one did this, for the amounts of the certificates or 
drafts were received by the bank and credited as a payment on 
Hughes’ notes to defendant and also on defendant’s note to the bank. 
In that way he used the money of the paint company to pay his in- 
dividual note to defendant, and in that way defendant received the 
money. Defendant has cited us to cases to the effect that, where a 
creditor receives money from his debtor which the latter has wrong- 
fully converted from some third party, he need not inquire where or 
how the debtor got the money, so long as he acted in good faith and 
had no notice that it was the money of another. We cannot see where 
these cases apply. Nor do we see the application of Vandagrift v. 
Masonic Home, 242 Mo. 138; 145 S. W. 448. We have already said 
that there was evidence tending to show defendant knew how and 
where Hughes got the money with which he obtained the drafts and 


cashiers’ certificates. 

Defendant complains that the verdict was not responsive to the 
case made, and that it should have been for plaintiff for the full 
$10,000 claimed, or for the defendant; whereas, the jury evenly 
divided the claim and found for plaintiff in the sum of $5,000. In 
Cole v. Armour, 154 Mo. 333, 351-355, 55 S. W. 476, the Supreme 
Court held that where the action is based on a special contract for a 
specific sum supported by the evidence in plaintiff’s behalf, with no 
claim of reduction, a jury will not be permitted to arbitrarily divide 
the sum due, if anything is due; but they must respond to the issues 





THE BANKING LAW JOURNAL 813 


and evidence by finding all the claim or nothing, else the verdict can- 
not stand; and this even though the plaintiff does not complain of 
the reduction of his demand. In such condition of case, the defendant 
is thought to have ground to believe that there has been returned 
against him an arbitrary sum not justified by any of the evidence in 
the cause. 

But we have not a case like that. Here defendant is only liable 
for those sums paid him by Hughes which he knew Hughes had 
gotten from the paint company. There were five payments, and there 
was some room, under the evidence, for a finding that he knew of 
the source of some of the payments and some he did not. And so 
defendant’s instructions were drawn in such way as required a find- 
ing that defendant knew each of the five payments was made with 
the company money. The case is clearly not within the rule stated 
in Cole v. Armour, supra; Crigler v. Duncan, 121 Mo. App. 381, 99 
S. W. 61; Cement Co. v. Bruce, 160 Mo. App. 246, 255, 142 S. W. 783; 
National Bank v. McDowell, 184 Mo. App. 567, 170 S. W. 682. 

Defendant says the cause of action alleged was not proven. In this 
connection he claims the petition is in tort, while plaintiff claims it is 
an action for money had and received. Now it is clear that many 
actions of the latter description may involve a tort, and it has never 
been thought that a statement of the wrong would nullify the right 
to an action for money had and received. In Crigler v. Duncan, 121 
Mo. App. loc. cit. 391, 99 S. W. 64, Judge Goode said that: 


“The charge of fraud was not preferred in order to state an action 
in tort, nor the contract between plaintiff and defendant averred in 
order to declare on it. Those matters were embraced in the plead- 
ing merely to lay open to clear view the transaction out of which 
accrued defendant’s indebtedness to plaintiff for money had and re- 
ceived.” 


In this case it is quite true that plaintiff could well have omitted 
recitation of the wrong defendant committed, yet it is made plain 
that the latter has received and retained money which in good con- 
science belongs to the plaintiff, and that is the true foundation of an 
action for money had and received. “An action like this lies in lieu 
of one on a contract whenever the defendant has received money 
which is the property of the plaintiff, and which the defendant is 
obliged by the ties of natural justice and equity to refund.” Win- 
ningham v. Fancher, 52 Mo. App. 458, 463; Crigler v. Duncan, 121 
Mo. App. 381, 392, 99 S. W. 61. The case was tried and submitted 
by the parties on that theory. 

Some objection is made in argument to the ruling of the trial court 
on the admission of evidence. No question of that kind is raised 
under defendant’s “Points and Authorities,” and, under our rules, 
we are not required to examine them. We have, however, considered 
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these objections, and find that they should not affect the judgment. 
The only objection noted in argument for defendant is that the court 
erred in admitting the check register of the paint company. And 
this the court specifically instructed did not bind the defendant. 

We find no reason for disturbing the judgment, and it is, accord- 
ingly, affirmed. All concur. 


ACKNOWLEDGMENT OF MORTGAGE. 
Pair v. Cummings, Supreme Court of Alabama, June 6, 1918. 79 So. Rep. 358. 


The fact that the notary taking the acknowledgment of a 
mortgage is attorney for the mortgagee does not render the 
mortgage void. 

Appeal from Law and Equity Court, Morgan County; Thomas W. 
Wert, Judge. 

Bill by Etta B. Fair and Lydia E. Hughes against W. S. Cum- 
mings. From a decree for defendant, complainants appeal. Af- 
firmed. 

See, also, 197 Ala. 131, 72 South. 389. 

Bill filed on August 14, 1914, by Etta B. Fair and Lydia E. Hughes, 
seeking a cancellation of a certain mortgage executed to the re- 
spondent on real estate therein described, situated in the city of 
Decatur, Ala. 

G. O. Chenault, of Albany, for appellants. Wert & Lynne, of De- 
catur, for appellee. 

GARDNER, J. Appellants in their original bill sought to cancel 
the mortgage here in question upon the grounds that it was with- 
out consideration, executed under duress, and that the notary public 
who took the acknowledgment of the mortgagors was at the time 
employed by the mortgagee as an attorney to prepare said instru- 
ment for execution. We will enter into no discussion of the facts. 

The insistence that the mortgage is void because of the fact that 
the attorney of the mortgagee, who was also a notary, took the 
acknowledgment, is without merit. This question has been deter- 
mined, by analogy at least, against the contention of the complain- 
ants in the case of McKenzie v. Hixon, 78 South. 791. See, also, 
Devlin on Deeds, § 477a, and authorities there cited. Moreover, as 
there is no suggestion of homestead rights involved, we are unable 
to see any reason why such acknowledgment should not be treated 


WOTE:—For other similar decisions see Banking Law Journal Digest and 
Supplement, §§ 214-318. 





THE BANKING LAW JOURNAL 815 


as a proper attestation of the instrument; without regard to the 
question of disqualification of the notary, as here insisted. 

The above-stated conclusions, therefore, determine the validity 
of the mortgage in every respect as against the contention set up 
in the original bill, and disclose that, as against any relief sought 
in the bill, the foreclosure proceedings were properly allowed to 
stand, and were confirmed by the court. 

The decree of the court below will therefore be affirmed. 


_ MAKER HELD LIABLE. 


Stevens v. Khetter, Supreme Court of South Carolina, July 17, 1918. 96 S. &. 
Rep. 406. 


The defendant delivered his note to the agent of a company 
in payment for goods which he had ordered and later the same 
day wrote to the company countermanding the order. The com- 
pany nevertheless forwarded the goods and sold the note for 
value before maturity to a bank, which after maturity, indorsed 
the note without recourse for value to the plaintiff. Neither the 
bank nor the plaintiff had notice of the maker’s defense. It was 
held that the maker was liable. 

Appeal from Common Pleas Circuit Court of Florence County; 
John S. Wilson, Judge. 

HYDRICK, J. This was an action on a negotiable promissory 
note for $148, dated July 15, 1914, and given to the Donald-Richard 
Company, of Iowa City, lowa, in payment of a bill of toilet goods 
ordered from that company through their traveling salesman. The 
note was attached to the order by a perforated line, above which it 
was stated in writing that the company was authorized to detach 
it, when the order was accepted and shipped. Later, on the same 
day, after having given the order and note, defendant wrote the 
comipany and countermanded the order, on the ground that he did 
not need the goods. Notwithstanding, they were shipped to him, 
and a bill of lading for them was sent to him, but he refused to 
receive them. 

The payee indorsed the note to the Iowa City State Bank for 
value before maturity, and the bank indorsed it to plaintiff for 
value, without recourse, after maturity. 

There was no evidence tending to show that either of the in- 
dorsees had notice of any infirmity in the title of the payee, or of 
any defense to the note, until after they had bought it. Plaintiff 
moved on all the evidence for a directed verdict, which was refused. 
The jury found a verdict for defendant, and from judgment thereon 


plaintiff appealed. 
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The authorities cited by appellant show conclusively that the 
court erred in refusing plaintiff’s motion for a directed verdict. 
Judgment reversed. 


SUNDAY CONTRACT. 


Berry v. O'Neill, Supreme Court of New Jersey, June 19, 1918. 104 Atl Rep. 25. 


The fact that the parties to a contract carry on negotiations on 
Sunday will not invalidate the contract where the final consum- 
mation of the agreement is made on a week day. 


TRENCHARD, J. The plaintiff below brought this suit to re* 
cover for services rendered as architect in drawing plans and speci- 
fications and taking estimates from various contractors for a frame 
house and brick garage for the defendants. The trial judge, sitting 
without a jury, rendered judgment for the plaintiff, and the defend- 
ants appealed. 

We are of the opinion that the judgment must be affirmed. At 
the trial it appeared that the services were rendered and that the 
claim therefor was unpaid. The defendants’ sole contention on this 
appeal is that the evidence showed that the contract of employment, 
upon which the judgment rests, was made upon a Sunday, and was 
therefore void. 

In general, a contract made on Sunday is void. Rosenblum v. 
Schachner, 84 N. J. Law, 525, 87 Atl. 99, and cases there cited. But 
the mere carrying on of negotiations on Sunday will not invalidate a 
contract completed on a secular day. The final consummation of a 
contract on Sunday is necessary to bring it within the prohibition of 
the Sunday statutes. Burr v. Nivison, 75 N. J. Eq. 241, 72 Atl. 72, 
138 Am. St. Rep. 554, 20 Ann. Cas. 35. 

Tested by this rule, we think the contract of employment in the 
present case was not invalid. True, there was an interview on a 
Sunday between the parties at which the probable cost of various 
kinds of houses was discussed, and the plaintiff’s customary charge 
for drawing plans and supervision was asked and stated. But the 
defendants had not yet acquired a lot upon which to build, nor 
decided upon the kind and cost of the house desired, and the Sunday 
interview terminated to give the plaintiff a chance to “think it over” 
and the defendants an opportunity to purchase a lot and decide upon 
the character of house required. Later the defendants acquired a 
lot, and determined to build, not only a house of a designated cost, 
but also a garage, and the interview at which the employment of the 
plaintiff to plan these was agreed upon was on a week day. Ob- 
viously, in this state of the proof, it cannot be said that the judgment 
in question rests upon a Sunday contract. 





Business Advantages of Acceptances 


Address by William G. Avery, Assistant Treasurer Guaranty Trust 
Company of New York, Before the Bridgeport (Conn.) 
Chapter of American Institute of Banking. 


* The value of the acceptance as a means of improving the general 
character of business is becoming more and more evident through 
the instrumentality of the various interests which have within the 
last year or two devoted considerable energy to advocating its use. 

The Federal Reserve Board definition of a trade acceptance is very 
clear and explanatory: 

“An unconditional order in writing addressed by one person to 
another, signed by the person giving it, requiring the person to 
whom it is addressed to pay at a fixed or determinable future time 
a certain sum in money to the order of a specified person. The bill 
must be drawn by the seller on the purchaser of goods sold and 
accepted by such purchaser.” 


How a TrapeE ACCEPTANCE Is CREATED AND USED. 
' 


To give an example of the creation and negotiation of a trade 
acceptance: 

A firm in Chicago buys from a firm in New York, goods amounting 
to $50,000. When shipment is made, the New York firm will draw a 
90 days’ sight or draft (according to the terms of sale) on the one 
in Chicago, sending it to the latter with the invoice and bill of lading 
of the goods. This is the usual form of draft, bearing, however, the 
clause: “the obligation of the acceptor hereof arises out of the pur- 
chase of goods from the drawer.” The Chicago concern will then 
accept the draft by writing across the face of it: “Accepted—Pay- 
able at the First National Bank, Chicago,” dating and signing such 
acceptance and returning the accepted draft to the selling firm in 
New York. 

This is now a trade acceptance and falls due for payment in Chi- 
cago ninety days from the date of the acceptance, or, if it is drawn 
“after date” instead of “after sight,” ninety days from the date of 
the draft. It is also eligible for rediscount with the Federal Reserve 
Bank by the holder. The New York firm now holds the obligation 
of the Chicago Company to pay $50,000 on a certain date, which 
obligation arises out of the purchase of goods, therefore falling under 
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the definition of the Federal Reserve Board. If the New York house 
requires the use of the funds represented by this acceptance, they will 
take it to their bank, who, after scrutinizing the names thereon, will 
purchase it from them at the market rate of discount and in turn 
rediscount it with the Federal Reserve Bank, should it become neces- 
sary, or hold it until maturity, as part of their surplus reserves. 


FINANCIAL Exasticiry WitTHoutT INFLATION. 


From this instance, it will be seen how the trade acceptance cre- 
ates an elasticity in the finances of the country, without undue infla- 
tion. Under such conditions, the credit created by the acceptance is’ 
inevitably governed by the actual volume of business transacted, 
as an acceptance, to be eligible, can only be given for a current trans- 
action, not for an overdue debt. This fact constitutes the chief dis- 
tinction between a trade acceptance and commercial paper. 

Commercial paper—promissory notes—may be purely finance, or 
may represent very much overdue debts; in other words, frozen 
credit. In these times it is absolutely essential that the country’s 
resources shall be in the most liquid form possible, and at the same 
time be on a stable basis. Billions of dollars are and have to be 
raised in loans and taxes to meet the stupendous burden this war 
has placed upon the country, and every reservoir of wealth must 
be drawn upon to carry this burden. The banks are called upon to 
absorb huge amounts of Government obligations, and if their re- 
sources are not in the most liquid form possible, this cannot be 
accomplished. 


STRENGTHENING THE QUALITY OF CREDIT. 


The Federal Reserve Act has been a saving clause in the great 
crisis we are going through, but it is incumbent on the banker and 
the merchant to make that Act still more effective to the full extent 
of their co-operation. One way in which this can be done is by the 
use of trade acceptances. The great expansion of credit made neces- 
sary by essential war enterprises and the increased production of 
commodities at high prices brings, if possible, greater necessity for 
the certainty that such credit be on the strongest and most efficient 
foundation, and that as credit expands still further, its quality be 
still further strengthened. This question, therefore, requires the 
most serious thought and consideration on the part of bankers, 
and in fact, all prudent and patriotic business men. 


Trave ACCEPTANCE ExpaNnps BUSINESS. 


In considering the trade acceptance, however, we must not go 
on the assumption that it is the only proper instrument of credit, 
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and should entirely take the place of commercial paper, or that it 
should eliminate the system of discount for cash. Such an assump- 
tion would do the cause more injury than good as being an argument 
which could advantageously be used by its opponents. The trade 
acceptance does not conflict with either of these two methods, but 
on the other hand runs side by side with them. By this it is not 
meant, however, that the acceptance should not take place of the 
promissory note in very many instances. Up to a short time ago 
our financial and commercial system rested upon commercial paper, 
but now that our banking system has been reformed, constituting 
consolidated control, concentrated reserves, and the beginning of 
a discount market, the Trade Acceptance is becoming more and 
more substituted for single-name paper and also, which is more 
important, for the open account. 

The fundamental principle of the trade acceptance is to provide 
a form of negotiable paper, and the qualifications necessary to make 
it so are therefore very important. By negotiable paper in this 
instance is meant eligibility for rediscount with the Federal Reserve 
Bank. 

First, it must be endorsed by a member bank and be accompanied : 
by a waiver of demand notice and protest. 

Second, it must have a maturity at the time of rediscount of 
not more than ninety days, and 

Third, as I stated before, it must be accepted by the purchaser of 
goods sold to him by the drawer, and it must bear on its face, or 
be accompanied by evidence satisfactory to the Federal Reserve 
Bank, that it was drawn by the seller on the purchaser. 


ADVANTAGES TO THE BANKER. 


In considering the advantages of the trade acceptance, there are 
four interests involved: the banker, the seller, the buyer, and the 
country as a whole. The banker has the advantage of negotiating 
a real commercial instrument representing sales of merchandise 
actually made, payment for which is agreed to be made at a definite 
future time. It is self-liquidating, being automatically payable by 
the bank to whom it is presented. 


Promissory NOoTEs. 


One of the essential attributes of a commercial bank’s assets is 
liquidity, and this is attained to a higher degree by this class of paper 
‘than by commercial paper. The latter are presumably loans to the 
promissor until he receives payment for goods sold. The indebted- 
ness of his customers is most probably carried on open accounts, 
“which have no definite time of payment, or only theoretically so. 
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It probably covers many such accounts, some of which may be paid 
before the note comes due, but some of which will not, necessitating 
a renewal of the note. It may be based on goods not yet sold, which 
may seriously deteriorate and never be sold. The trade acceptance 
cannot be renewed, as it can represent only current transactions. 


Wiper MARKET FOR TRADE ACCEPTANCES. 


There is nothing on the face of the promissory note to indicate 
the purpose of its creation, and the banker, therefore, acts more or 
less in the dark when purchasing it. It depends too largely on the 
personal element of security. 

Only the paper of the larger firms is negotiable in the open 
market, the banker having to carry in his portfolio a large amount 
of the notes of smaller firms. The trade acceptance, on the other 
hand, will find a wide market, one reason being that it bears two or 
more names, and the lending risk is, therefore, divided and reduced 
to a minimum. 

One other way in which the trade acceptance is of great advantage 
to the banker is in the fact that the bank necessarily becomes the 
intermediary between the buyer and the seller, and is thereby 
enabled to know how promptly the buyer pays, from whom he buys, 
and to what extent. The banker can also know the seller’s customers, 
and in fact obtain credit information which would otherwise possibly 
not come to his attention. 


MARKETS FOR ACCEPTANCES. 


In Canada and England, more especially the former, the trade 
acceptance is bought very freely by the banks. There, a customer 
may have an overdraft credit representing a line which he may count 

“on using if necessary, and which we may regard in the same light 
as a line on his own paper. : In addition to this, if he be im good 
financial standing, his bank will be ready to buy a large amount 
of trdde acceptances. _ 

The experience of Canadian banks has been that losses on this 
class of paper are few and far between and when they have occur- 
red, have been the result of lack of proper care in scrutinizing the 
customer’s credit standing. 

Some bankers have in all probability hesitated to favor the accept- 
ance because single-name paper offers a better return. The vast 
majority of banks, however, have recognized that it is a type of 
paper preferred by the Federal Reserve Bank, that it has a wider 
and more favorable market, and that these facts are of sufficient 
force to make them willing and even anxious to buy these trade 
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acceptances, in spite of the lower interest return, for the sake of 
the greater liquidity. 


FROM THE VIEWPOINT OF SELLER AND BUYER. 


We will next discuss the subject from the viewpoint of the seller 
and buyer, taking them in the order named. In the first place, an 
acceptance held by the seller in place of an open account renders 
that amount of capital liquid, instead of frozen. If he has been in 
a position of having to borrow against his accounts receivable (and 
that would have to be on a basis of two for one), he can now obtain 
* practically one for one by selling acceptances to his banker at the 
market discount. Moreover, his liability to the bank is now simply 
a contingent one when, heretofore, it has been direct. In short, it 
relieves him of the financial burden carried by him for his customers. 
By its general use, his business will be placed on a more definite 
financial basis. He can judge what his incoming funds will amount 
to by a given date, and arrange his payments accordingly. 

As bankers, you will of course realize that in a financial state- 
ment, acceptances are a far more desirable asset than open accounts, 
the latter having so many objectionable features from the standpoint 
of appraisal and liquidity. 

The use of acceptances enables the seller to confine his accommo- 
dations from his bank more within the line of his actual require- 
ments, the chief reason for this being that he can judge better what 
those requirements will be and can sell sufficient acceptances to no 
more than fill them, 

These are only the main features of the desirability to the seller 
of the acceptance, and those of most interest to the banker, and of 
most use to him in advocating the use of the instrument among his 
customers. 


Tue Buyer BecoMES THE SELLER. 


As to the buyer, our arguments must necessarily be more in the: 
abstract, though they are none the less forcible in the face of the 
experience of a great number of firms who are now giving their 
acceptances freely. The buyer, in most cases, eventually becomes 
the seller of the goods he buys; therefore, the advantages enume- 
rated as belonging to the seller also accrue to him, especially if he 
is a wholesaler. 

By giving his acceptance, he realizes that it is incumbent on him 
to pay his obligation promptly, and this naturally develops in him 
the habit of careful buying and also a justifiable cause for requiring 
prompt settlement from his customers. 

His financial rating with his banker is improved, because, by giving 
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his acceptance, he puts himself on record as willing to pay for his 
purchases on a definite date, therefore placing his affairs on a sound 
credit basis. 

He is relieved of the necessity of borrowing from his bank to 
pay for goods which may be sold for perhaps ninety days, whereas 
his acceptances can be met at maturity by the proceeds of sales 
of merchandise for which they are given. 


GENERAL BUSINESS ADVANTAGES. 


We now come to the fourth interested element in the use of the 
trade acceptance—general business. 

Naturally, the first desirable feature which presents itself is the 
stabilizing of credit. 

I think you will have no difficulty in seeing that this will be an in- 
evitable result of the general use of this form of settlement. Being, 
as stated before, applicable to current transactions only, the trade 
acceptance represents existing values, and therefore precludes in- 
flation with all its attendant evils. On the other hand, it creates 
an elasticity of capital for further enterprise, which is entirely dis- 
tinct from inflation. The trade acceptance being a preferred class 
of discountable paper, eventually finds its way to the Federal Re- 
serve Bank, which is the reservoir of the country’s reserves, creat- 
ing a legitimate and beneficial use therefor. 

In the earlier part of my address I pointed out to you that the 
acceptance is of material use in the absorption of Government financ- 
ing, and intimated that by means of the Federal Reserve Bank 
trade acceptances can be rediscounted to provide the funds for this 
very necessary enterprise. Had acceptances not been very freely 
used in England, for instance, it is hard to imagine how that coun- 
try would have been in such strong financial position as she was, 
thereby being enabled to carry through the huge expenditures oc- 
casioned by the war, both for herself and her allies. For this reason, 
if for no other, we should all be prepared to assist in the propaganda 
for the trade acceptance at this time. It is one of the many ways 
in which we can serve our country when she neds it and though it 
may not be a spectacular service, perhaps, it is none the less useful. 


Tue Bank ACCEPTANCE. 


The bank acceptance is a different class of paper from the trade 
acceptance, in that it is drawn by either buyer or seller on a bank 
and accepted by that bank. 

An eligible bank acceptance may be created in two ways. It may 
be drawn by the seller for account of the buyer, by means of a 
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commercial credit, or it may be drawn by the buyer to finance his 
purchase under a prearrangement with his bank. 

To give an illustration of each method: A buyer in New York 
purchasing goods in Bridgeport, wishes to settle by way of a com- 
mercial credit opened through his bank, which, of course, is the 
most desirable form of credit a seller could wish. 

The bank agrees with, the buyer to guarantee to the seller that 
they will accept the drafts drawn on them by the latter, accom- 
panied by hills of lading or warehouse receipts covering the goods 
to be bought. Having drawn the draft and received it back accepted, 
the seller has the obligation of the buyer’s bank in payment for 
his goods, which, of course, is negotiable paper of the finest kind 
and which commands a very ready market. 

In the other case the buyer arranges with his bank to accept his 
drafts on them covering his purchases and attached to which are 
the bills of lading or warehouse receipts. 

In each instance the bank holds the documents covering the goods 
as security for the extension of its credit to its customer, at the 
same time taking an agreement from him to provide funds to meet 
the acceptance at or before maturity, such agreement embodying 
a hypothecation of the security. 

The consideration customary for a bank to receive for such accom- 
modation averages one-eighth per cent. per month. 


DISCOUNTING ACCEPTANCES. 


It is of course possible for a bank to discount its own acceptances 
but this is not altogether to be desired if we are to have a broad 
discount market, in that it tends to restrict the circulation of this 
prime clas¥ of paper. The Federal Reserve Board has requested 
accepting banks, therefore, to purchase acceptances of other banks 
in preference to their own, letting their customer sell their accept- 
ance to a broker or another bank. This will have the effect of get- 
ting bank acceptances on the open market and creating a supply 
and demand to broaden that market. 

One of the greatest obstacles hitherto to the development of 
the bank acceptance has been the mistaken idea that it is a sign of 
financial weakness for a bank to show in its statement a liability on 
acceptances or in fact any other liability but that for deposits. On 
the contrary, it is an evidence that the bank is taking advantaged of 
the facilities offered and advocated by the Federal Reserve Bank 
to increase and modernize business in line with the policy of the 
banks in European countries, which has been so successful. 








INQUIRIES 


RESPONDENCE. | 


This department places at your service able legal talent 
asd experts on banking and financial matters. Inquiries 
jrom our subscribers are answered free. Name and ad- 
dress is published unless otherwise requested. 


CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 


In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy sent, also copies of letters having reference to the traneec- 
tion out of which the question arises. 


CIRCULATING FALSE STATEMENTS REGARDING 
BANK. 


Editor, Banking Law Journal. New York, October 26, 1918. 


Dear Sir: Some time ago I read an article in your magazine in regard to a 
law pertaining to the circulation of stories in reference to the condition of financial 
institutions. If there is such a law can you send me a copy of it or advise where 
one can be obtained. 

Thanking you, I remain, Yours very truly, CASHIER. 


Answer: The matter referred to in the above inquiry is covered 
by section 303 of the New York Penal Law, which reads as follows: 

“Any person who wilfully and knowingly makes, circulates, or 
transmits to another or others any statement, or rumor, written, 
printed, or by word of mouth, which is untrue in fact and is directly 
or by inference derogatory to the financial condition or affects the 
solvency or financial standing of any bank, private banker, savings 
bank, banking association, building and loan association or trust 
company doing business in this state, or who knowingly aids, pro- 
cures or induces another to start, transmit or circulate any such state- 
ment or rumor, is guilty of a misdemeanor punishable by a fine of not 
less than one thousand dollars or by imprisonment for not more than 
one year, or both.” 


Somewhat similar statutes have been enacted in a number of other 
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states, among them being Louisiana, Michigan, New Jersey, Rhode 
Island, Pennsylvania, Maryland, Ohio, Missouri and Nevada. 


MEANING OF “PREVIOUS INDORSEMENTS 
GUARANTEED.” 


Editor, Banking Law Journal. Kansas, October 19, 1918. 

Dear Str: Will you kindly have Mr. Brady answer for us the following ques- 
tion : 

We received from our correspondent a cashier’s check of our own with the 
name of the payee, Mrs. John Walton, endorsed “Mrs. John Walton by John 
Walton.” It came through banking collection channels and is presented through 
our clearing house, bearing the endorsement of the several banks through which 
it has passed, reading as follows: “Previous endorsements guaranteed.” The 
question is—does “Previous endorsements guaranteed” guarantee that John Walton 
had the right to endorse Mrs. Walton’s name and, if it is claimed he did not, can 
we compel a refund? Or, does the guaranty simply mean that the endorsement 
of John Walton is “genuine” and that we are the losers if we pay it and find 
later he had not been authorized to sign his wife’s name? In other words, do 
you think the “All previous endorsements guaranteed” guarantees all irregularities 
of endorsement to the extent of making good any losses? 


Very truly yours, PRESIDENT. 


Answer: The practice of writing the words “Previous indorse- 
ments guaranteed” on the back of checks seems to have arisen from 
the fact that certain courts have held certain indorsements, such as 
one reading “Pay to the order of any bank, banker or trust com- 
pany,” to be restrictive. Restrictive indorsements, of course, do not 
carry any warranties and do not, therefore, guaranty the genuineness 
of previous indorsements. Presumably the object of placing the 
words “previous indorsements guaranteed” on the back of a check 
bearing a restrictive indorsement was to supply the warranties with 
reference to previous indorsements, that would attach to a general 
indorsement, such as an indorsement in blank. Among other things, 
a general indorser of a negotiable instrument warrants the genuine- 
ness of all prior indorsements. If it turns out that a prior indorse- 
ment is a forgery, then he is liable on this warranty. He also war- 
rants that all prior parties had capacity to contract. If it turns out 
that the instrument cannot be enforced against.a prior indorser be- 
cause he was an infant or under some other legal disability, or because 
the indorser was an agent, partnership, or corporation acting without 
authority, then the general indorser is liable under this warranty. 
It follows that one who writes the words “previous indorsements 
guaranteed” on the back of a check assumes the same responsibility 
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with respect to prior indorsers as though he had simply indorsed the 
check in blank and that he would be liable in the event that a prior 
indorsement were made by an agent acting without authority. 


TRADE ACCEPTANCES. 


Editor, Banking Law Journal. Micuican, October 10, 1918. 
Dear Sir: We are writing you with reference to some characteristics of Trade 
Acceptances. The question has come to us, as to whether a Trade Acceptance has 
the characteristics of a check or of a note, some claiming an Acceptance has the 
nature of a check and can be protested at any time it is presented, regardless of 
whether it had been presented on the date of its maturity or afterward. 
Thanking you for your valued opinion. Very truly yours, CasHIER. 


Answer: A trade acceptance is defined by the Regulations of the 
Federal Reserve Board as “a draft or bill of exchange drawn by the 
seller on the purchaser of goods sold and accepted by such pur- 
chaser.” It is neither a check nor a note; it is a bill of exchange. 
However, it partakes of some of the characteristics of a check, for 
the reason that a check is itself a bill of exchange. Also it may be 
said that it possesses some of the characteristics of a promissory note, 
since both a note and a trade acceptance are negotiable instruments. 

With regard to presentment for payment, a trade acceptance must 
be presented on the day of its maturity in order to charge the drawer 
and indorsers with liability. Presentment, however, is not required 
in order to charge the acceptor. 

The rule laid down by the Negotiable Instruments Law, which is 
in force in Michigan, applies to trade acceptances the same as to other 
bills of exchange. This rule is as follows: “Presentment for payment is 
not necessary in order to charge the person primarily liable on the 
instrument ; but if the instrument is, by its terms, payable at a special 
place and he is willing and able to pay it there at maturity and has 
funds there available for that purpose, such ability and willingness 
are equivalent to a tender of payment on his part. But except as 
herein otherwise provided, presentment for payment is necessary in 
’ order to charge the drawer and indorsers.” 

The person primarily liable, referred to in the above statute, is the 
maker of a promissory note or the acceptor of a bill of exchange. 





CHICAGO LOSES A GRAND MAN. 


Nelson Norman Lampert, vice-president of the Fort Dearborn National 
Bank of Chicago, died October 30, at Excelsior Springs, Missouri. He had 
been ill only a short time, and his death was therefore a great shock to his 
hundreds of friends in Chicago and throughout the entire nation. 

Mr. Lampert was a man who was a never-failing magnet in drawing friends 
to him and a hoop of steel in holding them. His part in the work of build- 
ing up the Fort Dearborn Bank was in making and holding friends. No man 
could know him intimately without being bound to him by a strong bond 
of friendship. The membership of the American Bankers Association is 
composed of nearly 20,000 banking institutions, and there were very few 
representatives of those banks who attended the conventions of the Associa- 
tion who did not know “Nels” Lampert and know him well. He had served 
two terms on the Executive Council of the Association, the working force 
of the organization, and was chairman of its committee on disbursements and 
efficiency in 1916. He was a member of the American Institute of Banking; 
was Chairman of the Executive Council of the Illinois Bankers Association 


NELSON N. LAMPERT 


and was in line for election as President of that Association in 191% Few 
men have a wider or more favorable acquaintance among the bankers than 
Mr. Lampert, and none enjoyed higher esteem among them than he. 

Mr. Lampert was born March 19, 1872, at Newton, Vernon County, Wis- 
consin, a village of about 100 population. His father was Rev. Bartholomew 
Lampert, a Methodist minister. He began his banking career about thirty 
years ago as a messenger in the Fort Dearborn National Bank, and rose 
through the various grades of promotion to the office of Vice-President, to 
which position he was elected in 1904. He was also Vice-President of the 
Fort Dearborn Trust and Savings Bank. He was appointed a member of 
the Board of Lincoln Park Commissioners by Governor Dunne and re-ap- 
pointed by Governor Lowden. He served as President of some of Chicago’s 
leading clubs, and was a member of several more. 

Mr. Lampert’s record in the Masonic fraternity was also a distinguished 
one, he being exalted and honored by lodges, chapters, councils, consistories, 
shrines, temples and commanderies of the order. His life was a continuous 
example of the splendid influence of that noble brotherhood. 
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BUILDING UPON A SOLID FOUNDATION. 





Remarkable Progress of a New Y ork Institution Established in 1917. 





If the independent banking system of the United States has ac- 
complished one good result that outweighs its other achievements, 
it is that of showing the organizers and promoters of new banking 
institutions the necessity for beginning their business on right lines 
—for establishing their banks on solid foundations. This has not 
only redounded to the benefit of the business world by insuring the 
establishment of only stable banks, but has enabled many of the 
new institutions to really improve upon the advantages and facili- 
ties offered by the older ones. Since the beginning of the war this 
improvement is perhaps more noticeable in the substantial increase 
in deposits and resources, which has marked the development of 
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Public Lobby and Main Banking Room, looking toward Broadway Entrance of Scandinavian Trust 
Company, New York, Officers’ Quarters on Right 


some of the newer banks, prominent among which may be men- 
tioned the Scandinavian Trust Company of New York. 

This institution began business in June, 1917, and by the 8th of 
September of that year had accumulated a line of deposits amounting 
to $8,734,147.36. With this beginning it continued to gather strength, 
and by the end of the year ending September 10, 1918, its deposits 
had grown to $25,101,228.22, and its resources were $29,455,306.66. 
The gain in deposits amounted to a net increase of $16,367,080.86, 
or more than 22 per cent. of the total increase of all the banks and 
trust companies in New York for the same period, the total increase 
for the 126 institutions footing up to $73,527,400. 

Such a showing is indeed remarkable, but the bank’s substantial 
increase does not stop there. The Scandinavian Trust Company 
started with a paid-up capital of $1,000,000 and a surplus of $1,500,- 
000, and in the first fifteen months of its career it accumulated an 
undivided profit account of $305,571.01; its loans and discounts 
amounted to $20,421,950.64; bonds and securities, $4,998,662.46:; cash 
on hand and in banks, $3,737,758.93; customers’ liabilities under let- 
ters of credit, acceptances, etc., $227,899.28. 

This is a statement that requires nothing in the way of explana- 
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tion or analysis to make it understandable. Every item spells prog- 
ress and prosperity in the fullest sense, and bears out the assertion 
of the Banking Law Journal, made one month after the establish- 
ment of the bank, that its beginning was on the right lines—solidity 
and business efficiency. Another prediction of this publication at 
that time was that the Scandinavian Trust Company would become 
a very important factor in trade relations between the United States 
and Scandinavian countries. It immediately filled a want in the 
shape of direct connection between the United States and those 
countries, and has been very helpful in the way of maintaining and 
extending that trade. In doing this the Scandinavian has carefully 
avoided conflict of every kind that appeared like injurious competi- 
tion with the older banks of the city; in fact its effort has been to 
stimulate business for the other institutions, and to confine its work 
chiefly to the upbuilding of a strong foreign business. Most of its 
deposits come from abroad and from concerns that are engaged in 
overseas business, and which require not only strong connections, 
but direct relations which place it in direct touch with foreign 
countries. 

The responsibilities which these connections entail made it nec- 
essary for the Scandinavian to be established on the most solid kind 
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Directors’ Room, Scandinavian Trust Company, New York 


of a foundation, and to that end to see that its dominating power 
was chosen from the very best class of business men and financiers. 
The success of this effort is seen in the fact that the thirty men 
comprising its official staff and its directors are men of the highest 
standing in the commercial and monetary world, and that each one 


of them has a large measure of business efficiency in his particular 


ield. In addition to these gentlemen there is an Advisory Board 
of seven Norwegian bankers, whose chief duty in connection with 
the work is to aid and safeguard the Scandinavian Trust Company 


in maintaining the best possible connections in Scandinavia, 


C)FFICERS, 


\lexander V. Ostrom, President. 
bb. Kk. Smythe, Vice-President, 
Maurice F. Bayard, Treasurer. 
Danforth Cardozo, Secretary. 

C. C. Kelley, Assistant Secretary. 
E. J. Whalen, Assistant Secretary. 





THE BANKING LAW JOURNAL 
DIRECTORS. 


Johs. Andersen, J. Andersen & Co. 

Knut Bachke, Andresens Bank, Christiania. 

Philip G. Bartlett, Simpson, Thacher and Bartlett. 

Charles E. Bedford, Vice-President Vacuum Oil Company. 

James F. Bell, Vice-President Washburn-Crosby Co. 

John KE. Berwind, Vice-President Berwind-White Coal Mng. Company. 

R. R. Brown, First Vice-President American Surety Company. 

William R. Coe, Chairman, Johnson & Higgins. 

Gerhard M. Dahl, Vice-President Chase National Bank. 

S. E. Dahl, Centralbanken for Norge, Christiania. 

W. [edward Foster, Treasurer American Sugar Refining Company. 

Samuel L. Fuller, Kissel, Kinnicut & Co. 

Edward IF. Geer, Shipowner. 

Charles S. Haight, Haight, Sandford & Smith. 

Charles Hlayden, Hayden, Stone & Co, 

G. K. Hegge, Den Norske Creditbank, Christiania. 

Kdwin O. Holter, Attorney. 

l'rederick W. Hvoslef, Bennett, Hvoslef & Co. 

C. M. MacNeill, President, Utah Copper Company. 

Alexander R. Nicol, Treasurer Atlantic, Gulf & West Indies Steam 
ship Lines. 

Alexander V. Ostrom, President. 

Birger Osland, General Western Agent Norwegian-Amer. Line. 

kX. A. Potter, Jr., President Finance & Trading Corporation. 

Kk. A. Cappelen Smith, Guggenheim Brothers. 

Niel A. Weathers, Simpson, Thacher and Lartlett. 


NORWEGIAN Apvisory BoArp, 


Knut Bachke, Andresens Bank, Christiania. 
Chr. Bonge, Bergens Kreditbank, Bergen. 


I’, Bruenech, Christiania Bank og Kreditkasse, Christiania. 


S. E. Dahl, Centralbanken for Norge, Christiania. 

G. K. Hegge, Den Norske Creditbank, Christiania. 

Kr. Jebsen, Bergens Privatbank, Bergen. 

Chr. Thaulow, Den Nordenfjeldske Kreditbank, Trondhjem. 

These lists embrace a combination that gives strength to the en- 
terprise. Business genius foresaw the necessity for such a combina- 
tion, and business interests are reaping the reward of its culmination. 
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THE COST OF THE WAR. 


In a booklet recently published by the Bankers Trust Company 
of New York, it is revealed that the total cost of the war from August 
1, 1914, to July 31, 1918; amounts to $150,000,000,000. That is the 
cost in money. The total cost in lives to all nations engaged in the 
war up to July 31, 1918, is 7,214,700, and the number of men perma- 
nantly disabled amounts to 8,681,500. 

The booklet referred to thus summarizes the results of the war: 


In Lives AND IN Money TO ALLIES. 


The United States declared war on April 6th, 1917. To mobilize 
our forces and put the country on a war basis. we expended up to 
the first of August last $14,618,000,000, of which amount $8,621,- 
971,000 represented our direct war costs and $5,996,515,000 represented 
loans to our allies, this for one and a third years of warfare. Up to 
the same date, after having been at war just four years. France had 
sacrificed to the cause probably 1,200,000 lives and had seen around 
1,500,000 men incapacitated for military service, while she had ex- 
pended about $22,500,000,000, of which upwards of $1,500,000,000 rep- 
resented loans to her allies. Great Britain, her Dominions and 
Colonies in the same period lost about six hundred and fifty thousand 
of her men who yielded up their lives on the altar of liberty, while 
over eight hundred thousand more were permanently incapacitated 
for service.. The money cost to Great Britain of the four years of 
warfare was $34,687,000,000, including loans to her allies of 
$7,835 ,000,000. 

Altogether, it is estimated that the human cost of the four years 
of warfare to all of the Liberty Allies was about 4,500,000 men killed 
and in addition 5,000,000 men so injured as to be permanently inca- 
pacitated for service and that the money cost was just about a round 
one hundred billion dollars. These figures do not include the loss 
of lives and the physical sufferings of the civilian populations of 
Belgium and northern France, of the inhabitants of the devastated 
districts of the eastern front, and of the Balkans; nor do they include 
the results of the unparalleled atrocities committed by the Turks upon 
the Armenians and their other nationals of the Christian faith. No 
one can possibly know what the sufferings and losses of these peoples 
have been. 

835 





THE BANKING LAW JOURNAL 
In SHIPs. 


While considering those things which are behind us it will be of 
interest to note here that the gross tonnage of shipping lost since 
the war began, due principally to the activities of German and 
Austrian submarines, amounted to August Ist to 14,229,976 tons; on 
the other hand, German owned ships which have been seized by the 
Allies and put to use had a gross tonnage of 2,589,000 and newly 
constructed ships a gross tonnage of 8,986,266, a total offset to the 
above loss of 11,575,266 gross tons, making the net loss of tonnage 
2,654,710. The money loss involved by the submarine activities 
may be roughly estimated at about $7,500,000,000, about equally 
divided between ships and cargoes. 

For three years of the war, that is until the third quarter of 1917 
was reached, the shipping losses greatly exceeded the launchings, 
but at that time a turn for the better came and since then the 
adverse conditions have steadily diminished until in May of this 
year the launchings began to exceed the losses. The great ship 
building operations now being carried on should insure a steady 
gain in tonnage hereafter. 


" 


esi, LossEs OF THE AUTOCRATS. 


It is a satisfaction to note that over one hundred and fifty Ger- 
man submarines have been sunk, It is believed that the destruction 
of submarines is now proceeding at a rate in excess of their new 
construction. The shipping of the autocrats has been swept from 
the seas; their foreign trade has ceased and may not be revived 
easily. Thanks to the vigilance and courage of the officers and 
men of the allied navies, the losses incurred in transporting troops 
to France have been very small. The German submarine warfare, 
while a disagreeable factor, is a failure from a military standpoint. 

All these losses of men and property to the nations at war have 
been caused that there might be satisfied the lust for power and 
the unrighteous greed of the German people and their unprincipled 
although able rulers, who beginning with the “unscrupulous di- 
plomacy of Bismarck” in the years between 1862 and 1890 had 
consistently and persistently been advancing their schemes for world 
domination until the day came in 1914 when they thought they could 
quickly and at a slight cost to themselves accomplish their nefarious 
purpose. 

The Teutonic allies in the past four years have sacrificed the lives 
of possibly three and a half million men, have probably had more 
than that number wholly incapacitated for further military service 
and have expended in money at least forty-five billion dollars. 
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PRESIDENT PLATTEN TO THE TRUST COMPANY SECTION. 


To the Trust Companies of the United States: 


It would seem pertinent at this time to bring to the attention not only of 
members of the Trust Company Section, but of all trust companies, the vital 
necessity for developing an intensive interest in the work of trust companies 
generally throughout the coming year. 

Marked changes have been wrought in the financial situation due to new 
conditions in almost every field of activity. These, in turn, have brought a 
keener appreciation of the valuable services and facilities inherent in trust com- 
pany management and have emphasized the necessity for a greater unity of action 
and effort on the part of trust companies themselves. 

As a result of the labors of ex-President Hinsch and the Committee on Co- 
ordination, amendments to the Constitution, of vital importance to the Association, 
and particularly to the Sections, were made at the Chicago Convention. Briefly 
summarized they are as follows: 


(1) Membership on the Administrative Committee of the Association, of the 
President of the Trust Company, Savings Bank, State Bank and National 
Bank Sections. 

(2) Creation of the office of Second Vice-President of the Association and 
recognition of State Chartered Institutions through the election of Mr. 
John S. Drum to the newly created office. 

(3) Independent action by the Sections in matters of legislation, where the 
interests of the Sections conflict and cannot be harmonized for combined 
effort. 


The active work of the Section is assured through the election of Mr. E. D. 
Hulbert, President, Merchants Loan & Trust Company, Chicago, as Chairman of 
the Executive Committee, and five new members of the committee to serve for three 
years, as follows: 

Mr. Charles H. Sabin, President, Guaranty Trust Co, of New York. 

Mr. J. A. House, President, Guardian Savings & Trust Co., Cleveland. 

Mr. S. Davies Warfield, President, Continental Trust Co., Baltimore. 

Mr. Tsaac H. Orr, Vice-President, St. Louis Union Trust Co., St. Louis. 

Mr. C, J. Bell, President, American Security & Trust Co, Washington. 

In addition to the regular Committee on Legislation, Protective Laws and Pub- 
licity, the following new committees were created: 

(1) Committee on Standardization of Forms and Charges. 

(2) Committee on Co-operation with the American Bar (see resolution). 

(3) Committee on Fiduciary Protection for Men in Service. 


In connection with the labors of these committees whose activities cover a wide 
field of service, I would bespeak vour hearty co-operation at all times. 

The amendments to the Federal Reserve Act-in respect to granting trust powers 
to National banks through the passage of the Phelan Bill, which has recently 
become a law, should stimulate greater and more fruitful effort in this particular 
sphere of activity. Because of their particular qualifications, collective experience 
and the uniformly high standard required in the management of these institutions, 
tney are signally fitted for the special task of safeguarding and protecting the 
vital economic interests of individuals as well as corporations. With these con- 
siderations in mind the efforts of the Section are earnestly directed toward assisting 
members, by a forward policy of service, which shall not only consolidate our 
present privileges and opportunities, but shall in addition enable us to accomplish 
even greater things in the future. 

The fact cannot be too strongly emphasized that all Trust Companies should 
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become members of the Association and the Trust Company Section, as it is only 
by means of united effort which membership renders possible that the best results 
can be had. 4 
Finally be assured that any suggestions or recommendations tending to aid the 
officers and respective committees in the development of our work along lines 
productive of the greatest benefit to the entire membership will be welcomed by me. 
Anticipating your hearty co-operation and awaiting response, I am 
Very truly yours 
(Signed) J. W. Pratren, President. 


ra 


INDUSTRIAL WAR SERVICE COMMITTEES. 


Plans for assembling at Atlantic City, December 4, 5 and 6, all members of the 
country’s 300 industrial war service committees for a great war emergency and 
reconstruction conference were announced by the War Service Executive Com- 
mittee of the Chamber of Commerce of the United States. 

The meeting will bring together from 2,000 to 3,000 industrial leaders to discuss 
problems that have arisen with the war. National councillors of the Chamber, 
representing the more than 1,100 commercial and industrial organizations which 
comprise its membership, will meet at the same time and place. 

The main purposes of the conferences will be the determination of practical 
methods whereby industry may co-operate still more closely with the government 
through a more centralized scheme of organization. This probably can be accom- 
plished best by the creation of a federation of all the war service committees. 
Questions of reconstruction, too, will be taken up. 

For nearly a year the Chamber has been engaged in directing the organization 
of war service committees in all lines of industry to assist the government in 
mobilizing most effectively the country’s industries for prosecution of the war. 

Single industries, acting individually, can scarcely hope to prepare for recon- 
struction on the scale that will be necessary and a federation of all the war 
service committees of all the industries will be of inestimable value in co-operat- 
ing with those agencies of the government to be created to deal with this subject. 

The war service committees represent the most important and best informed 
body of business men ever associated for a practical and patriotic purpose and the 
conference therefore will be one of the most important business gatherings ever 
held in this country. 

Certain common interests and duties that bind together all the war service com- 
mittees include: 

War Inpustries: To keep efficiency and production at the highest possible point 
through stable labor conditions and steady flow of materials through plants, thus 
assuring the utmost aid in carrying out the war program of the government. 

Non-War INnpustries: To keep plant organization and production from falling 
below the danger line in the fact of shortage of materials, labor and transportation. 

Jorntty: To face squarely and constructively the reconstruction period and to 
be ready through accurate and exhaustive study to lay before such governmental 
agencies as may be created to deal with reconstruction the necessary data bearing 
on the subject. 

Questions foremost at this time in the minds of every business man will be 
discussed at the conference by the best authorities that can be assembled. Speakers 
who already have accepted invitations to appear include Secretary of Commerce 
William C. Redfield, A. C. Bedford, James A. Farrell and Paul Warburg. 





An Invitation 


SERVICE 
TO BANKS 


s 


When you go to the Federal Reserve City in your 
district or any other city where we have a Correspond- 
ent Office, we cordially invite you to make yourself 
known there to our local Manager. 


He will be glad to exchange views with you on 
investment-security problems. 


Whether you do business with us or not, you may 
be sure of a hearty welcome by men who have an 
appreciation of your local investment problems and 
who will find it a pleasure to be of service to you—as 
far as you care to let them. 


If you would like te have our current list of 
investment securities, please write for LB—91 


The National City Company 
National City Bank Building, New York 
CORRESPONDENT OFFICES 

Pifcroal Home Bide. Mickolght Bldg. 

PFis 11th Sereet Niu Bread 3° 
PT Griswold treet 
Hartrorp, Conn. 
Conn. Mutual Bidg. 
“ears 


Kansas Crrr, Mo. 
Republic Bldg. 


“ifiternian Bldg.” 
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COMPARATIVE NEW YORK BANK STATEMENT. 


/ 


The following table shows the loans and deposits of th iated b 
the New York Clearing House for the week ent Nov. 10, 1817, and Nowe. 1918, respee 
tively, together with a computation of the proportionate increase or decrease of deposits for 


the year: 


Members of Federal 
Reserve Bank 


Bank of New York 

Bank of the Manhattan Co... 
Merchants National 

Mech. & Metals Nat 

Bank of America 


National City Bank..... 
Chemical National Bank 
Atlantic National 

Nat. Butchers & Drovers.... 
American Exchange Nat 


National Bank of Commerce. 
Pacific Bank 

Chatham & Phenix Nat 
Hanover National 

Citizens National 


Metropolitan Bank 
Corn Exchange 
Importers & Traders 
National Park 

East River National 


Second National Bank 
First National 

Irving National 

N. Y. County Nat 
Continental 


Chase National 
Fifth Ave. 
Commercial Exchange........ 
Commonwealth Bank 
incoln National 


Garfield National 
Fifth National Bank 
Seaboard National 


Coal & Iron National 


Union Exchange Nat 
Nassau Nat. Bank Bklyn,... 


State Banks not 
Members of Federal 
Reserve Bank 


Greenwich Bank............ 


Loans and 
Discounts 
Average 


$41,207,000 


38,139,000 


000 
6,247,000 
17,795,000 


11,199,000 

6,908,000 
45,284,000 
76,917,000 
11,261,000 


11,545,000 
12,718,000 


Loans and 
Discounts 


Average 
1918 


3,068,000 
115,194,000 


418,957,000 
15,785,000 
100,056,000 


132,339,000 
45,544,000 


30,953,000 
103,820,000 
38,393,000 
188,593,000 
3,162,000 


19,764,000 
323,544,000 


107,056,000 
11,643,000 
468,000 


322,373,000 


Legal Net 


—— 
verage 
1917 


$37,112,000 
43,577,000 
17,429,000 

160,607,000 
28, 


570,929,000 
48,304,000 


9,350,000 
6,523,000 


274,415,000 
19,721,000 


10,613,000 


13,342,000 

952,000 
22,171,000 
26,333,000 


Legal Net 
Deposits 
Average 

1918 


Deposits 
Per cent 


of 
Inc. Dec. 


$35,179,000 .... 52 
49,895,000 142 
21,606,000 
158,397,000 
26,231,000 


381 
134,466,000 
29,818,000 


69,531,000 
13,076,000 


12,856,000 
9,922,000 





